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GENERAL RESEARCH INDEX

9A
See Civil Procedure/Superior Court/9A

1031 Exchanges:
See Taxes/1031 Funds

Abuse of Process: 12, 300
Accession of chattels: 199

Accident reports:
Obtaining: 320

Accountants:
Duty to non-clients: 231

Actual Cash Value: 264

Actuary Charts:
Admissibility: 13, 15
How to counter life expectancy table: 15
Life Expectancy chart: 16

Additur: See New Trial, Motion

Adjusters:
Attorneys acting as adjusters: See attorney client privilege

Admissions:
Jury Instruction: 17

Administrative law:
Appeals: 18, 20, 263
Certiori: 20



Authority of administrative agencies to adopt regulations that contradict or change
current regulations: 19
Jurisdiction of court where final result not reached by administrative agency: 436
Professional Licensing Boards: See Professional Licensing Boards
Retroactive regulations: 19
Sample complaint: 433

Agency: See also: Authority
Aiding and abetting a tort: 468
Alcohol: See drugs/alcohol

Alter or amend judgment:
Damages award: 30

Amending answer to complaint: 36

Amending complaints: 34, 37, 38, 39
District court rule: 40
Federal rule:
In favor of amending: 35, 131, 132
Opposed to amending: Insurance index 216
Massachusetts rule: 445
Service of amended complaint: 41

Animals:
Dogs: See Dogs

Anti-nepotism law: See Nepotism law

Anti-SLAPP statute: 42, 43
Attorneys fees: 42, 43, pp. 18-20
On appeal: 42,43, p. 20
Burden of proof: 42, 43
FDIC as government agency for purpose of statute: 42
Special motions to dismiss
Burdens of proof: See Anti-SLAPP statute/Burden of Proof
Standard of review: 42

Anti-suit injunction: 545
Appeals

93A: See Consumer Protection/Appeals
Appeal from ruling on a motion for a new trial: 10



Appendix

Contents

Memoranda of law: 48

Clearly Erroneous:

Definition: 52
Dismissing appeal for failure to get transcript: 537
Interlocutory Appeals:

Of denial of summary judgment: 46

Procedureal issues: 49

Time to file: 46, 49
Issue raised for the first time on appeal: 50, 51, 483
Lemon law: 18
Notice of Appeal:

Contents: 10, 47

Service: 10

Time to file: &, 10, 537

Where to file: 10
Ordering a transcript: 10

Informing clerk you have ordered a transcript: 10
Small claims appeals: See small claims/appeals
Standard of Review: 6

Clearly erroneous: 6

Conclusions of law: 381

Decision based on offer of proof: 6

Findings of fact by trial judge: 52

Summary judgment: 50, 51

To affirm
Massachusetts law: 490

Steps: 10, 11, 45

Time to file: 47
Summary judgment:

Standard of review: See appeals/standard of review/summary judgment

Approvals of settlement:
See Settlement/Approvals of settlement

Arbitration

Arbitration clause in contract: 72, 73, 192, 408
Artful pleading to avoid arbitration clause: 73
Claim for quantum meruit: 73
Claim for unjust enrichment: 73
Claims whose object is to nullify the contract: 73
Construction contract: 192
Effect on separate integrated contract: 408
Waiver by proceeding with litigation in court: 394

Battle of the forms regarding arbitration: 533



Massachusetts law: 533
National scope: 533
Compelling arbitration, lawsuit
Procedural issues: 531, 538, 539
Determining arbitrability: 532
Where to bring suit: 533, 538, 539
Forum non-conveniens: 539
Personal jurisdiction: 539
Construction Industry Arbitration Rules
Regular Track Procedures
Interim Orders: 244 v
Federal arbitration act: 72, 73, 539
High-low agreement
Sample: 71
Massachusetts arbitration act: 539
Staying lawsuit while arbitration proceeds: 192, 541
Construction contract: 192
Federal Arbitration Act: 543
Unconscionability of arbitration clause: 539
What jurisdiction determines arbitrability: 544
Whether federal or state arbitration act governs: 542, 545

Asbestos:
Proof required that defendant’s asbestos was “substantial factor” in injuries:
Texas: Insurance index 157, p. 12

Asset searches: 85

Assault and battery: 59

Assault: 60

Battery: 60

Elements:
Intent: 60
Harmful or offensive touching: 60
Lack of consent by plaintiff: 60
Plaintiff’s apprehension of harm: 60

Asset Searches: 61
Assignments: See Contract/Assignments

Attachments: 75, 354, 548
Against housing authorities: See housing authorities
Ex parte attachment to preserve proceeds of a sale: 75
Sample complaint: 74
Sample motion for approval of an ex parte attachment: 74



Sample opposition: 548

Standards: 548

Trustee process attachment: 549
Standards: 549

Attorneys
93A liability to non-client: 370
Acting as adjusters: See attorney-client privilege
Conlflict of interest:
Question of fact or law: 456
Disqualification because will be a witness at trial: 369
Firm not disqualified unless there is a conflict: 369
Duty:
To client where non-client paying legal bills: 240
To non-client: 226, 227, 231, 241, 246, 266, 454, 456
Malpractice: See Malpractice
Out of state practice: 516
Professional Misconduct:
Breach of automatic stay in bankruptcy may be a violation of Rules of
Professional Conduct: 396
Duty to disclose case on point:
New Jersey law: 476
Office of Bar Counsel:
Range of punishment it can impose: 396
For violation of usury statute: 397

Attorney-Client Privilege:

Attorney’s argument that the law favors clients position does not waive privilege: 76

Disclosing attorney’s opinion but not a specific communication does not waive privilege:
76

Does not apply to attorney acting as an adjuster to the extent attorney acts as adjuster:
77,78
Acting as chief settlement negotiator: 77
Factual investigations: 77

Exceptions to privilege: 77

At-issue waiver (waiving privilege as to issues at issue in the case but not entire
privilege): 77, 420
Timing: 77,420
Client testifies regarding contents of privileged communication: 77
Disputes between clients sharing the same attorney: 77

Scope: 77

Attorney-client relationship: 266
Conflict of interest: See Conflict of interest
Existence: 208, 227



May exist in the absence of an express agreement: 81

Express: 266

Implied: 266

May not enter into business relationship with client without full disclosure of all material
facts: 81.

Standard of care: 81

Attorney malpractice: 83
Assignability of malpractice claims: 515
Claims against opposing parties’ current counsel: 229
Comparative negligence: 515
Criminal defense attorney: 366
Damages: 515
Duty requirement:
Attorney-client relationship: 445
Duty to non-client 445, 468
Negligent misrepresentation: 445
Reliance: 468
Foreseeable reliance: 468
Requirements for expert testimony: 265,
Exception for gross or obvious malpractice: 265
Judge can use own research to replace expert testimony: 265, 441
To show breach of standard of care: 265, 441
To show causation: 265
To show existence of attorney-client relationship: 265
Unnecessary to show violation of disciplinary rules: 265
Standard of care: 351
Statute of limitations (for claim against attorney): 268
Continuing representation doctrine: 268
Innocent reliance: 268
Violation of disciplinary rules as evidence of malpractice: 265

Attorney’s fees:
6F motion:
Deadline: 442
As part of contractual liquidated damages clause:
Fees granted must be reasonable: 330
Whether all fees are awarded or only on winning claims: 330
Evidentiary hearings:
Whether required or not: 356
Fee-shifting statutes: 330
From third party for fees incurred because party seeking attorney’s fees had to bring or
defend a claim as a result of the negligence of the third party: 254, 389
For frivolous claims: 84
Mass. Gen. Laws ch. 231 § 6F: 358
Timing of motion: 359



Probate actions: 353, 357, 529

Attorney’s liens: 79, 80
Lien on bank account: 80

Auctions:
Authority of auctioneer to bind bidder: 87
Bid as binding contract: 87

Authority:
Apparent: 382, 404
Belief in apparent authority an element: 425
Express: 382
Implied: 382
Of agent to accept payment on behalf of principal: 382
Ratification: 404, 405
Vicarious liability: See vicarious liability

Automobile law:
Control over a vehicle: 91 (redacted); 92 (unredacted); 93

Leased vehicle: 93

Vehicle owned by dealership: 94
Dealerships:

Duty of care: 97
Driver’s duty of care: 98
Expectation that other drivers will use reasonable care: 154
Garbage Trucks:

Statutes and regulations: 193
Lemon law:

Appeals from decision of Office of Consumer Affairs: 95
Liability for unauthorized passenger: 91 (redacted); 92 (unredacted)
Mechanics:

Unfair and deceptive practices: 99
Negligent entrustment: 91 (redacted); 92 (unredacted)
Odometers

Tampering: 96, 97
Ownership of vehicle when it is in the process of being sold: 91 (redacted); 92

(unredacted)

Rear-end collisions: 98
Stopping short: 154
Title:

Salvage:

For stolen vehicle: 446

Bailment: 455



Bank accounts:

Choice of law regarding distribution of money in account: See choice of law/bank
accounts

Bankruptcy:

Banks:

Automatic stay: 395
Foreclosing on property where debtor lived but did not own not violation of
automatic stay: 395
Listing property on bankruptcy schedule does not put it within the automatic stay:
395
Change of venue of adversary proceeding: 102
Client trust accounts not property of bankruptcy estate: 351
Discharge in bankruptcy:
Collateral impeachment: 109
ERISA-qualified pension plan: 107
Fraudulent conveyances: 108
Interest payments, post-petition, by insurer: 1
Judicial estoppel: Bringing pre-bankruptcy claim after bankruptcy: See Judicial estoppel
Motion to reconsider findings of fact: 103
Non-dischargeable debts:
False pretenses, fale representations, actual fraud: 109
Not listed or scheduled in the bankruptcy action: 109
Property of bankruptcy estate: 395
Arguable ownership interest required: 395
Property which secured a debt on which debtor is liable is now property of bankruptcy
estate: 395
Relief from automatic stay:
Sample motion: 100
Research tools: 111
Segregated client accounts property of bankruptcy estate: 351
Standing: By person in bankruptcy with respect to pre-bankruptcy interest: See Standing
Suggestion of bankruptcy:
Sample: 101
Utilities:
Adequate assurances: 104, 105, 106

Finding ownership trail of banks: 82

Bifurcation of trial: See Civil Procedure/Bifurcation of Trial

Birth records:

Obtaining: 320

Board of Registration in medicine: See Professional Licensing Boards

Board of Registration of social workers: See Professional Licensing Boards



Bonds:
Statute of limitations: 37, p. 3

Bonus:
Definition: See Wage Act/Commission definition

Breach of contract: See contracts

Breach of construction warranty:
As breach of 93A: See Consumer Protection/Breach of Warranty/Breach of construction
Warranty

Breach of duty: 350
Whether standard of care is part of duty or breach of duty: See standard of care

Breach of fiduciary duty: See Fiduciary duty

Breach of warranty:
Applicability to snow and ice slip and falls: See Slip and falls/snow and ice
Automatic Breach of G.L. c. 93A: See Consumer Protection/Breach of Warranty
Breach of construction warranty: See Breach of Construction Warranty
Comparative negligence not a defense: 171
Express warranties: 182
Implied warranties: 182
Products Liability: See Products Liability/Breach of Warranty

Burden of proof:
Does not apply to a question of law: 195

Business alias: See Business forms/Business alias

Business forms:
Business alias: 164
D/b/a: 164
Sole proprietorship: 164
Trade name: 164

Business litigation session:
Reply memoranda: 247
Transferring cases from other counties: 242

Cars: See Automobile law

Car wash liability: See premises liability



Causation: 133, 361, 504
jury instructions 1
Cause versus condition: 135
Proximate Cause: 135, 153, 350, 504
More than one proximate cause: 136
Speculative inferences: Jury instructions 2, 3

Census records:
Obtaining: 320

Charitable Cap: 138, 139, 384
Application to 93A claims: 384
Application to employees of charitable organization: 137
Application to intentional torts: 384
Definition of charity: 384, 389
Determining applicability of cap prior to trial: 137
Determination of charitable purpose: 384
Religious organizations: 139
When it applies to commercial activities: 137, 139, 384, 389
Whether cap applies before or after reduction for comparative negligence: 140

Child abuse and neglect: 263
Minimally adequate care: 263

Child custody:
Attorney’s fees: 269
Modification of visitation order: 270
Temporary modification of visitation order: 269

Choice of law: 51,117,118
93A: See Consumer Protection/Jurisdiction
Bank accounts:
Distribution of money in account: 188
Class action: 145
Forum selection clauses: 489
Federal law: 491
Illinois law: 489
Governmental interests test: 462
New Jersey: 462
Illinois law: 489
Most significant relationships test: 462
New Jersey: 462, 463, 464
New Jersey: 449, 462
Component parts: 463



Contribution and indemnity: 449
Governmental interests test: 462
Most significant relationships test: 462
Products liability cases: 449, 481
Successor liability: 462

Successor liability: 462
Most significant relationships test: 462

Citations:
Citing unpublished Mass. Appeals Court decisions: 161

Civil Procedure:
9A: See Civil Procedure/Superior Court/9A
Alter or amend judgment:
Standard of review: 262
Standards: 262
Amending complaints: See Amending complaints
Answer:
Denying knowledge where knowledge readily available in defendant’s files: 394
Assessment of damages: Insurance index 253
Bifurcation of trial: 112, 113
Bifurcating liability and damages: 113
Bifurcating trial of multiple defendants: 112
Toxic tort litigation: 114
Clerical errors:
Federal rules: 130, 131
Massachusetts rules: 442
Consolidation: 168, 169, 255
Across county lines in Superior Court: 242
Cross-claims: 224
Allowable causes of action for crossclaims: 457
By defendant against third-party defendant: 227
Effect of dismissal of direct claim against defendant; 513, 515
Motion to file a cross-claim
Sample: 291
Proceeding when direct claim has been dismissed: 457
Sample: 292
Where original claim has been dismissed: 225
Counterclaims:
By defendant against third-party defendant: 227
Statute of limitation: 20
Depositions: See depositions
Default:
Affidavit in accordance with Mass. R.Civ. P 55(b)(2) and (4)
Request for default:
Samples: 304, 305



Motion for default judgment: Insurance index 253
Setting aside default: 378
Vacate default judgment: 306
Directed verdict:
In jury-waived case, equivalent: 272
Judge can consider defendant’s evidence if originally denied directed verdict at
close of plaintiff’s evidence: 271
Standard of review: 262
Standards: 262
Discovery: See Discovery
District Court:
Case Management Conference: 89
Jury demand: 89
Jury trials: 89, 126
Mandatory disclosures: 89
One trial system: 89, 119
http://www.mass.gov/courts/courtsandjudges/courts/districtcourt/trans8 54implementcivo

netrial.pdf
If jurisdictional amount is not met: 125

Jurisdictional amount: 89, 116

Federal Rules of Civil Procedure:
Calculation of time: 348
Diversity of citizenship:
Third-party claim does not destroy diversity: 129
Failure to comply with local rules of court:
Harmless error:
Local Rule 15.1: 131, 132
Latitude in applying or departing from local rules: 132
Filing: 348, 478
Initial disclosure requirements:
Purpose: 76
Removal to federal court: See Civil procedure/removal to federal court
Setting aside order of magistrate judge: 132
Forum non conveniens: 115,116
Joinder:
Joinder of claims:
Federal court:
Opposed to joinder: Insurance index 216
Joinder of parties: 114
Federal court:
In favor of joinder: 131, 132
In favor of joinder of defendants: 217
Judgment notwithstanding the verdict:
Standard of review: 262
Standards: 262



Judgment on the pleadings:
Standards: 263, 546
Jurisdictional amount:
Superior Court: 413
Letters rogatory: 423
Motions, generally: 122, 124
Exceed page limits (Superior Court): 373
Motion to Amend Complaint: See Amending Complaint
Motion to dismiss for failure to state a claim: See Motion to Dismiss
Motion to reconsider:
Standards: 468
Necessary parties:
Rescission of contract: 410
New trial motion:
Standard of review: 262
Standards: 262
One trial system:
Applicable to summary process evictions: 470
Oppositions:
Courts failure to allow opposing party to file an opposition: 132
Personal Jurisdiction: 115, 116, 349
Transacting any business in Massachusetts: 115
Proposed findings of fact and rulings of law
No requirement that judge rule on each request: 483
Pleadings:
Binding effect: See Pleadings/Binding effects
Standards: 227, 241, 245
Removal to federal court: 348
Deadlines: 348
Filing: 348
Reply briefs:
Superior Court:
New argument in reply brief: 425
Service of Process:
Serving counsel by agreement:
Affidavit of acceptance of service of process:
Sample: 459
Failure to serve process: 125
Good cause waiver for failure to serve: 128
Resident Agents:
Website listing for all states: 257
Time for service: 125
Short order of notice:
Sample motion: 434
Subpoenas:



Trial subpoenas
Out of state witnesses: 421, 422
Summary judgment: See Summary judgment
Superior Court:
9A:
Sample filing of documents: 203
Supplemental briefs: 201
Third-party practice: 40, 56,
Cross-claim converted to third-party complaint when plaintiff’s claim against
plaintiff-in-cross-claim dismissed: 513
Who may be brought in as a third-party defendant:
Federal rule: 166
Massachusetts rule: 227
Tracking order: See Tracking Order
Transfer of cases: 168
Venue:
Appeal action granting change of venue:
Federal court: 489
Local action: 443
Transitory action: 443
Verified complaint:
Treated as affidavit by signer: 477

Civil Rights
Action pursuant to G.L.c. 112 § 111: 12
Attorney’s fees
Under 42 U.S.C. s. 1988:
For pro se litigants: 60

Claim preclusion: See res judicata

Class Action:
Choice of law: See Choice of law/Class Action
Consumer Protection/93A: See Consumer Protection/Class Actions
Federal Court:
Sample complaint: 146
Massachusetts rules: 145
Typicality: 145

Closing arguments:
Wrongful death damages: See wrongful death/damages

COBRA: See ERISA/COBRA

Collateral estoppel: See res judicata



Collateral income rule: See Evidence/Collateral income rule
Collateral source rule: See Evidence/Colleteral income rule
Collections: See Debt Collection

Comity: 544

Commercial tenants:
Security deposit: See security deposit/commercial tenants

Commission:
Definition: See Wage Act/Commission Definition

Component parts (liability of manufacturer of component parts): 464
Maine law: 464
New Jersey law: 464
Virginia law: 464

Computer Data:
See Evidence/Computer Data

Comparative negligence: 139, Jury instruction 4, 153, 155

Application to gross negligence: 155

Application to joint tortfeasors: 155, 156
Where fewer than all joint tortfeasors have alleged comparative negligence: 156
Where one or more joint tortfeasors have settled: 156

Drugs/alcohol:
Getting into a car with someone who is drunk: 21

Not a defense to breach of warranty: See Breach of Warranty/Comparative Negligence
Not a Defense

Wrongful death: See Wrongful death/comparative negligence

Condominium Law: 160

Assessment of expenses against unit-owner: 159

Common Expenses: 159
Challenges to common expenses: 159
Offsets: 159

Duty of trustees: 160

Duty of property manager: 160

Liens: 158,159
Priority of lien: 159

Ownership interest: 160

Rights of condominium association: 158



Trustees duty to unit owners: 43, p. 17
Injuries caused by contractor: 157
Trustees not liable for 93 A breach to unit owners because not engaged in trade or
commerce: 43, p. 17
Trustees may be liable to unit owners for nuisance: 43, p. 17
Trustees owe no fiduciary duty to condominium owners: 43, p. 16-17
Who can sue when damages originate in common area: 404, 405 (limiting the research in
404)

Confidentiality Agreements:
Settlement: See Settlement/Confidentiality agreements

Condition precedent: See contract/condition precedent

Conlflict of interest:
Attorney as party in lawsuit: 166, 206, 207
In representing trustee and beneficiary: 264
Whether representing someone where adverse party is insured by my client-insurer is a
conflict of interest: 165
Wrongful death claim: See wrongful death/conflict of interest by attorney representing
estate

Conflict of interest statute:
Private right of action: 369

Conflict of law: See Choice of law
Consolidation: See Civil Procedure/Consolidation

Constitutional Law:
Civil rights actions
Against criminal defense attorney
Collateral estoppel: 366
Color of law/state action: 364, 366
Criminal defense attorneys: 364, 366
Independent contractor: 364
Public defender’s office: 364
State action: See Constitutiona law/color of law/state action

Construction:
Breach of 93A: See consumer protection/construction contractor
Breach of contract: 178
Contractor bound by plans and specifications: 549
Home improvement conrtractors:
Fund: 252
Standards contractor bound by: 549



Construction defect:
Complaint: 251

Construction Warranty:
Breach: See Breach of Construction Warranty

Constructive trust: 256, 445, 546

Contribution: 153, 391
In products liability case: See Product liability/Contribution
Release of claims by plaintiff against joint tortfeasor: 208

Contributory negligence: See Comparative Negligence

Construction law:
Design professional liability: 88
Implied warranties: 549
Negligent construction: 549
Theories of liability for contractor: 178

Constructive Termination: See employment/constructive termination
Constructive trust: 9

Consumer Protection Act, 93A

Appeals:
Standards: 162

Application to nonprofit organizations: 384

Application to out-of-state law or claim: 116

Attorney liability to non-client for breach of 93A: See Attorneys/93A liability to non-
client

Attorneys Fee Award:
Appealability: 186
As damages: See Consumer protection/damages/attorneys fees
Standard: 162

Availability to commercial tenants with security deposit dispute: See commercial
tenants/security deposit/availability of 93A claim

Banking claims: 162

Breach of fiduciary duty as breach of 93A: See fiduciary duty/ breach of fiduciary duty
as breach of 93A

Breach of settlement agreement as 93A violation: See Settlement/Settlement
agreement/breach as 93A violation

Breach of Warranty as breach of 93A: 171, 172
Breach of construction warranty as breach of 93A: 175, 549

Causation requirement: 398



Failure to supply requested documents: 398
Choice of law: See Jurisdiction
Class actions: 162
Condominium Trustees: See Condominium law
Construction contractor: 549
Contract claims: 162
Credit claims: 162
Damages:
Attorneys fees:
As damages subject to multiplication: 186, 273
On appeal: 273
Duplicative: 30, 262
Loss of use of money: 179
Multiple damages
May be awarded cumulatively against more than one defendant: 44
Not available for negligent unfair act or practice: 179
Plaintiff’s burden of proof: 29
Deceit is a breach of 93A: 404
Demand letter:
Content required for letter: 179
Not required for counterclaims and crossclaims: 186
Not required for defendant with no place of business or assets in the
commonwealth: 411
Not required for s. 11 claim: 174
Responses to demand letters:
No violation if response is fair and reasonable: 181
Samples: 171, 176
Time for serving: 182
What must be stated: 170
Employment disputes: 333
Independent contractors: 333
Emotional distress damages: 262, p. 18
Fair Debt Collection Practices Act: 162, 367
FDCPA: See Consumer Protection/Fair Debt Collection Practices Act
Financial Harm:
Not a requirement for recovery: 186
Foreclosures: See property/foreclosures/93A
Independent contractors: See 93A/Employment disputes/independent contractors
Individual liability by corporate employee: See corporations
Intentional Misrepresentations: See Consumer Protection/Misrepresentations/Intentional
Jurisdiction: 162
Jury trial:
Right to jury trial:
Federal court: 162
State court: 162
Knowing or willful: See Willful or knowing



Legitimate business dispute not subject to 93A: 178
Litigation conduct can violate 93A: 186
Location of unfair or deceptive act or practice: 183
Mechanics: See Automobile Law/Mechanics
Misrepresentations:
Intentional:
Multiple Damages: See Consumer Protection/Multiple
Damages/Intentional Misrepresentations
Negligent: 162, 389
Mortgagee: 411
Multiple Damages:
Assessment of damages:
Burden of proof on multiple damages: 355
Intentional misrepresentations: 162
Standards: 162
Negligence alone not a breach of 93A: 182
Negligent misrepresentation: See Consumer Protection/Misrepresenations/Negligent
Public contracting: 162
Real estate broker: 162
Real estate seller: 177
Risk Management Foundation can be liable under 93A: 185
Section 11:
Standard for recovery: 178
Standard of liability: 173
Statute of limitations: 184
Trade or commerce: 352
Administration of estate: 352, 353
Condominium trust not in trade or commerce vis a vis unit owners: 180
Definition: 180
Person who rents real property is involved in trade or commerce: 6
Plaintiff in trade or commerce: 355
Trade Secrets: 162
Unfair or deceptive act or practice
Conduct in known disregard of contractual arrangement is unfair act or practice:
6
Unfairness Standard: 162
Violation of 176D as violation of 93A: 171
Violation of 21E as violation of 93A: 535
Willful or knowing: 273
Question of fact: 273
Section 9: 355
Section 11: 355
Standard of review: 273

Contractors:
Bonds: See Bonds



Premises liability: See premises liability/contractors (includes dangerous chattel)

Contracts:
Agreement to sell by one who reasonably expects to acquire title: 6
Anticipatory repudiation: 381
Damages: 381
Retraction of anticipatory repudiation: 381
Assignments: 385
Effect on counterclaims against assignor: 385, 389
Attorney’s fees: See Attorney’s fees/Contract
Battle of the forms: 546
When second form is silent as to clause: 546
When second form is silent as to arbitration: 546
Condition precedent: 218
Futility: 218
Construction of contract: 6
Course of dealing: See contracts/modifications/course of dealings
Covenant of good faith and fair dealing: 68, 389, 411
Damages for breach of contract: 6, 29, 183, 211, 262
Attorney’s fees: See Attorney’s fees/contract
For breach of construction contract: 29, 262
Distributorship Agreements:
California Law: 447
Duty of good faith and fair dealing: 6, p. 29
Constructive termination: 58
Employment context:
When recovery is available: 58
Violation of public policy: 58
Nepotism: 58
Effect of term of prior contract left out of current contract: 362
Elements for breach:
Agreement between the parties: 445
Expenses, meaning of in contract: 6
Implied warranty of good faith and fair dealing: 549
Incidental beneficiaries: Insurance index 201
Incur, meaning of in contract: 6
Integrated contract: 378, 408, 533
Two or more documents can form a single contract: 533
Intended beneficiaries: Insurance index 201
Intentional Interference with Contractual Relations: See Intentional Interference with
Contractual Relatons
Interest
Prejudgment Interest: See Interest
Interpretation: 68
Liability to third parties who are injured as a result of failure to carry out contract: 136
Limitation of Liability: See Limitation of Liability



Mistake: 87, 198
Modification:
Course of dealing: 404
Novation (replacing old agreement with new agreement): 6
Parties to contract
Determination as a question of law or fact: 216
Parol evidence: 378
Rescission:
Necessar parties: 410
Third-party beneficiary: 6, 131, 132, 221
Third party beneficiaries can bring claim despite contractual clause to the contray:
496
Tort claims arising from breach of contract: See tort claims arising from breach of
contract
Unconscionability: 539
Arbitration Clauses: See Arbitration/unconscionability
Warranties, Express:
Created by description of goods: 426
Not overridden by disclaimer of warranties: 426
Whether subject to limitation of liability: 426
Defect discovered after warranty expires: 404
Failure of essential purpose of warranty: 404
Limitation on liability for consequential damages: 404
Standards: 549
Workmanlike job requirement: 547
Writing:
Contract does not have to be in writing to be enforceable: 187

Contribution: 196, 197
For respondeat superior liability: 479
New Jersey:
Statute of limitations begins to run when underlying case is resolved: 414

Contributory negligence: See comparative negligence
Conversion: 199

Copyright law:
Attorney’s fees: 200
Costs: 200
Damages: 200
Election of damages: 200
Willful violation: 200

Corporations:
Individual liability for wrong committed by individual employee: 262



93A: 262
Rights of option-holders to obtain corporate information: 191
Rights of shareholders to obtain corporate information: 191
Succession:
Conversion from corporaration to LLC:
Delaware law: 498
New Jersey law: 498
Mergers:
Delaware law:
New Jersey law: 498

Costs: 259, 261
Chalks: 259
Depositions: 259
Medical records: 259
Photocopies: 258
Timeliness: 259, 260
Trial summonses: 259

Counterclaims
See Civil Procedure/counterclaims

Covenant of good faith and fair dealing: See contract/covenant of good faith and fair dealing

Criminal law:
Appointed counsel: See Criminal Law/CPCS
Arrest: 286
Arrest versus investigatory stop: 286
Probable cause: 286
Confidential informant: 286
Search of car during arrest: 286
Brief detention: 277
CPCS:
Appeals: 365
Manual: 365
Post-conviction relief: 365
Defense attorney liability:
Constitutional violatons: See constitutional law/color of law/state
action/criminal defense attorneys
Double jeopardy: 278
DDU: 278,279
Escape from educational program: 274
Escape from penal institutions: 274
Evidence:
Frisk during unlawful arrest: 286



Of other criminal behavior: 283
As proof of perpetrator’s identity: 283

Grand jury: 275, 276

Exculpatory evidence: 275, 284

False or deceptive evidence: 276

Standard for indictment: 284, 285
Indictments: 275
Involuntary search and seizure: 282

Of abandoned property: 282
Jail credit: 280

While fighting rendition from another state: 280
Joinder of charges: 283

Severing of charges: 283
Motion to suppress statements made in custody: 281
Rape: 275
Reasonable suspicion: 277
Recorded conversations: 282

With consent of one party: 282
Search warrant: 282

Standards for issuing: 282
Waiver of Miranda rights: 287

When defendant under influence of drugs: 287

Criminal record:
Discrimination based on criminal record: 307
Expunging not guilty from criminal record: 315
Obtaining federal sentencing records: 310
Procedure for obtaining CORI: 311, 312, 375
Motion: 375
Request for criminal conviction and probation records: 309
Sample motion for conviction and probation records: 308, 314, 372 (January 2011)
Sample order for CORI records: 313

Crossclaims: See Civil Procedure/Crossclaims

Damages:
93A: See consumer protection
Benefit of the bargain: 425
Burden of production: 44
Diminution of value:

When expert necessary: 425
Duplicative/duplicitous: 30, 183, 262
Duty to mitigate: 183
Inconsistent jury award: 262
Interest paid as a measure of damages: 505
Interest differential: 328



Loss of use of a vehicle: 296

Lost profits
Burden of production: 44

Loss of earning capacity: 293, 517
Compared to lost wages: 517
Overtime pay: 294, 295

Right of undocumented worker to recover for lost earning capacity: 3

Lost wages: 293
Compared to loss of earning capacity: See loss of earning capacity
Right of undocumented worker to recover for lost wages: 3

Taxes paid as a measure of damages: 505

Tax malpractice: 328

Wrongful death: See Wrongful death/damages

Data preservation agreement (for case in litigation): 412
D/b/a: See Business forms/D/b/a
Dealerships: See Automobile law

Death records:
Obtaining: 320

Debt Collection: 147, 148, 149, 150, 152, 298, 299
Forms: 298
Garnishing wages: 151
Sample Debt Collection Letter: 149

Declaratory judgments:
Inappropriate where matter being adjudicated elsewhere: 241
Whether damages are necessary: 394

Defamation: 210, 214, 300, 301, 302
Corporate defamation: 210
Fair report privilege: 301
Labor dispute: 300

Default judgment: See Civil procedure/default judgment

Depositions:
Out of state: 427

Motion for issuance of commission to take deposition in another state: 317

Preparing to testify: 319
Sanctions: 318

Derivative claims: 405



Demand requirements: 425
Waived: 404

Discovery:
Bishop motion:
Compelling answers to interrogatories/33A procedure: 120
Sample 33A application: 121, 123
Discovery requests may not require a party to make a conclusion of law: 76
Documents prepared in anticipation of litigation: 324
Document production: 376
Privilege log requirement: 376
Requirement to state scope of search: 376
Genuineness of documents: 144
Motion for dismissal for failure to comply with order to produce documents: 323
Motion to compel appearance at IME: 326
Permission to enter upon land: 327
Reasons to limit discovery: 427
Request for transcript of statement under oath:
Sample: 322
Standard objections: 321
Standard of review on discovery rulings: 529
Supplements to discovery responses:
Timeliness; 428, 430

Discrimination:
12 § 111: 340
149 § 19: 339
Civil remedies: 339
151B: 333,334, 340
Burdens of proof: 338
Employer: 340
Exclusive remedy: 339
Failure to name defendant in MCAD charge: 339
Independent contractors: 333
214 § 1C: 339
1981: 333
Age Discrimination: 336
Burdens of proof: 336
EEOC: 335
Family Medical Leave Act: See Family Medical Leave Act
Handicap discrimination: 336
Burdens of proof: 336
Cardiac condition: 336
Massachusetts Commission Against Discriminaiton: See Discrimination/MCAD
Massachusetts Equal Rights Act: 333, 339



Proof of violation: 333
To make and enforce contracts: 340
Effect on existing contract: 333
MCAD: 335, 337
Relationship to claims filed in court: 337
Relationship to federal agencies: 337
Reasonable accommodation: 341
Sexual harassment: 337, 340
Statute of limitations:
State: 332
Federal: 332
Temporary handicaps or disabilities: 331, 342
Transferreing state claims from MCAD to state court but keeping federal claim at
MCAD: 335
Various anti-discrimination statutes: 339

Dismissing claims: See motion to dismiss

Disregarding the corporate entity: 343
Personal liability of officers or employees of a corporation for their own acts or
omissions: See personal liability of corporate employees or officers

Distributorship agreements: See Contracts/Distributorship Agreements
Diversity of Citizenship: See Civil Procedure/Federal Rules/Diversity of Citizenship
Dobites: See dogs/dogbites

Dogs: 345
Dogbites: 344, 346
Premises liability: 344

Domestic violence:
Restraining orders: See Restraining Orders

Dram shop liability: See drugs/alcohol

Driving records:
Obtaining: 320

Drugs/alcohol:
Alcohol testing:
Hospital based: 25
Blood alcohol level:
See drugs and alcohol/Blood serum conversion chart
Blood serum conversion chart: 26



Comparative negligence: See Comparative negligence/drugs/alcohol
Dram shop liability: 22, 27
Negligent security: 27
Procedural issues: 27
Expert witness: 25
Evidence
Addiction and treatment: 23
Sober or drunk: 24
Presumption of intoxication: 26
Sale of alcohol to minors: 22
Service of alcohol to minors: 22
Serum alcohol level:
See drugs and alcohol/Blood serum conversion chart
Social host liability: 22
Tavern keeper liability: See Drugs/alcohol/dram shop liability

Due Care: See Negligence/Due Care

Due process:
Retroactive regulations: 347

Duty: 194, 195
Breach of duty: See Breach of Duty
Burden of proof concept does not apply: 195
Elevator maintenance contractors: 194, 195
Obstetrician: 194
Provide adequate lighting: 136
Real estate broker: 194
Scope of duty:
As question of law or fact: 205
Service providers: 195
Standard of care: See Standard of Care
Whether standard of care is part of duty or breach of duty: See standard of care

Economic loss doctrine: 404
Application to misrepresentation claim: 426

EEOC: See Discrimination/EEOC

Electronic data:
Preservation agreement:
Samples: 416,417

Email:
Email as binding signature: 212



Emergency care or treatment: 263

Emotional Distress: 262, 346
For breach of 93A: See consumer protection/emotional distress
Intentional Infliction of Emotional Distress: 12, 59, 177, 410, 411

Employee liability for negligence: 139

Employment:
Changes in terms of employment:
Waiver or estoppel by employee: 70
Constructive termination: 58
Duty of good faith and fair dealing: See contract/duty of good faith and fair
dealing/constructive termination
Discrimination:
Against woman who is assertive and does not conform to female stereotype: 263
ERISA: See ERISA
Nepotism: See Nepotism Law
Wage Act: See Wage Act
Wrongful termination: 58
In violation of public policy: 58

“Enforce”: 333

Environmental law:
CERCLA:
Recovery of one potential responsible party from others: Insurance index, 157, p.
12
Violation of 21E as violation of 93A: See consumer protection/violation of 21E as
violation of 93A

ERISA:
Causes of action: 249
Breach of fiduciary duty: 249
COBRA: 249
Damages: 249
Attorney’s fees: 249
Interest on medical bills: 249
Reimbursement of net medical expenses: 249
Department of Labor: 249
Employer failed to pass COBRA premiums on to insurer: 249
Gross misconduct: 248
Health plans as ERISA plans: 249
Damages: 249
Attorney’s fees: 249
Pension plan disqualified excluded from bankruptcy estate: See bankruptcy



Preemption: 67
Preemption: 249
Procedural issues:
Exhaustion of administrative remedies: 249
Jurisdiction: 249
Jury trial: 249
Serving complaint on Secretaries of Labor and Treasury: 249
: 249
Proper defendants: 249
Statute of limitations: 249

Escrow accounts: 351

Estate documents:
Challenge:
Burden of proof: 52
Conservators:
Payment: 52
Fiduciary duty: 52, 353
Independent legal counsel: 52
Presumption that person signing knows their contents: 52
Testamentary capacity: 529, 536
Burdens of proof: 536
Who is qualified to testify: 536
Undue influence: See Undue influence
Unnatural disposition: 52, 530
Alcohol: 52

Estoppel: 483; see also Coverage Index 132
Excessive Force: 60

Executors of estates:
Removal: 371

Expert testimony:
Assumptions not admissible
New Jersey law: 524
Attorney malpractice: See attorney malpractice
Industry standards: 253, 389
Motion to preclude, sample: 253, 289, 418, 419
Party can be expert: 527
Qualifications; 418
Requirement of scientific foundation: 253, 289
Standards: 253, 289
Testimony must be the product of reliable principles and methods: 419



What other sources they can rely on: 429
Reliance on inadmissible reports: 253
Reliance on opinions of other experts: 429

When allowed: 14

When not required: 6

When required: 430

Expert witnesses: See also expert testimony
Connecticut law:
When required: 167
Researching their background: 86
Toxicology: 25

Evictions: See Property law/landlord tenant law/evictions

Evidence:
Addiction and treatment: See drugs and alcohol/evidence/addiction and treatment
Admissions:
Admission to sufficient facts to warrant a guilty finding: 142
Guilty plea: 141, 142
Business records exception to hearsay rule: 163, 430
Collateral income rule: 144, 145
Collateral source rule: See Evidence/Collateral income rule
Computer Data: 163
Confusion of issues: 66
Cumulative evidence: 66
Evaluative reports: 253
Governmental reports: 253
Guilty plea: See Evidence/Admissions/Guilty Plea
Hearsay: 163
Business records: See Evidence/Business Records Exception to Hearsay Rule
Dead person: 385
Letters: 385
Testator: 385
Hostile witnesses: See Evidence/Witnesses/Hostile
Irrelevant evidence inadmissible: 14
Misleading the jury: 66
Must be helpful to a jury: 430
Plea bargain admissibility: 518
Pleadings as evidence: See Pleadings/binding effect
Police reports: 519
Prior inconsistent statement: 519
Prejudice: 66
Regular practice: 536
Relevance: 66
Reports: 253



Safety standards: 195
Settlement negotiations; 546
Prior to threat of lawsuit: 546
Sober or drunk: See drugs and alcohol/evidence/sober or drunk
Spoliation: See Spoliation
Traffic citations: 141
Undue delay: 66
Witnesses
Hostile: 520

Fair Debt Collection Practices Act:
93 A violations: See Consumer Protection/Fair Debt Collections Practices Act
Construed liberally: 367
Federal: 400
Massachusetts statute: 400
Massachusetts regulations: 400

False imprisonment: 59

Family Medical Leave Act:
Damages: 331

FDCPA: See Fair Debt Collection Practices Act

FDIC:
As a government agency: See anti-SLAPP Statute/FDIC as government agency

Federal Rules of Civil Procedure: See Civil Procedure/Federal Rules
Fiduciary duty: 9, 353
Breach as violation of 93A: 353
Condominium law: See Condominium law
Estate documents: See Estate documents/fiduciary duty
Existence of fiduciary relationship: 52
Statute of limitations: 268

Finance leases: See leases/finance leases

Findings of fact:
How extensive they must be: 52

FMLA: See Family Medical Leave Act
Foreclosures: See property/foreclosures

Foreseeability: See Negligence/Foreseeability



Forum non conveniens: See Civil Procedure/Forum non conveniens

Forum Selection Clauses: 115, 49, 492
Choice of law: See choice of law/forum selection clauses
Enforcement by nonparty: 492
Federal common law: 491
Whether it applies to third party: 491
In terms of use agreements: See Websites/Terms of Use Agreements/Forum Selection
clauses
Motion to dismiss for failure to comply: 492
Should be a 12(b)(6) motion not a 12(b)(3) motion: 493, 494
New York law: 491
Whether it applies to third party: 491
Selecting away from Wage Act: See Wage Act/forum selection clause

Fraud/intentional misrepresentation: 177, 178, 388, 404
Cannot escape liability for fraud by contractual limitations: 404
Elements: 445, 477
Attempt to gain undue advantage: 445
Detrimental reliance on false statements: 445
Can’t exist where plaintiff did not read documents with false statements:
445
Fraudulent intent: 445
Knowledge of fraud: 445
Knew or should have known insufficient for fraud: 445
Pleading standards: 241,387, 404, 445
Real estate sellers: 177

Garbage Trucks: See Automobile Law/Garbage Trucks

Garnishing wages: See Debt Collection/Garnishing Wages

Good faith and faire dealing: See contract/duty of good faith and fair dealing.

Gross negligence:
Application of comparative negligence: See Comparative Negligence/Gross Negligence
Determined as question of law or fact: 204

Harassment: 302

HIPAA:
Authorization for release of records: 451

Home improvement contractors: See construction/home improvement contractors



Hostile witnesses: See Evidence/Witnesses/Hostile

Housing authorities: 386
Attachments against housing authorities: 386
Authority to enter contracts: 390
Construction contracts: 386
Enforcing judgments against housing authorities: 386
Liability of town for housing authority’s breach of construction contract: 386
Requirements for filing suit against housing authority: 386
Statute of limitations: 386

Immigration
Right of non-citizen to bring suit in Massachusetts courts: 3
Right of undocumented worker to recover for lost earning capacity: 3
Right of undocumented worker to recover for lost wages: 3

Implied covenant of good faith and fair dealing: See contract/covenant of good faith and fair
dealing

Implied trust: 546

Implied warranty of fitness for a particular purpose: See Uniform Commercial Code/Implied
Warranty of fitness for a particular purpose

Implied warranty of good faith and fair dealing: See Contracts/Implied warranty of good faith
and fair dealing

Implied warranty of habitability: See landlord/tenant/implied warranty of habitability

Implied warranty of merchantability: See Uniform Commercial Code/Implied Warranty of
Merchantability

Inconsistent jury findings: See new trial/inconsistent jury findings

Independent Contractors
Liability of employer for acts or omissions of independent contractor: 215

Indemnity:
Claim accrues at time of payment of underlying claim: 480
Common law indemnity: 208, 209, 220, 241
Not available for purely economic damages: 208, 241
Not available from someone who also caused injury: 480
Contractual:
Agreement to indemnify for more that share of liability: 409
Conflicting indmenity provisions: 409
Construction law: 250, 409



Express: 220
Proportional indemnity clauses: 409
Definition: 480
Products liability cases: See products liability/indemnity
Sample demands for indemnity
Used as an example by MGT: 213
Supplier of defective chattel: 197
Indispensable parties: Insurance index 153
Individual liability: See Personal liability

Intentional infliction of emotional distress: See emotional distress

Intentional Interference with Contractual Relations: See tortious interference with contractual
relations.

Intentional misrepresentation: See fraud/intentional misrepresentation
Interest:
Post-judgment interest: 354
Prejudgment interest on actions based on contractual relations begins on date of breach:

64, 473 note: 473 applies to insurance issues.

Interference with Advantageous Business Relationship: See Tortious Interference with
Advantageous Business Relationship

Interference with Contractual Relations: See Tortious Interference with Contractual Relations
Interlocutory Appeals: See Appeals/Interlocutory Appeals
Invasion of privacy: 301
Issue preclusion: See res judicata
Joinder of claims: See Civil Procedure/Joinder
Joinder of parties: See Civil Procedure/Joinder
Joint and several liability: 196
Joint tortfeasors:
Application to comparative negligence: See Comparative negligence/Application to Joint
Tortfeasors

Joint and several liability: see Joint and Several Liability
Recovery of damages: 155



Release of claims by plaintiff against joint tortfeasor: See contribution/ Release of claims
by plaintiff against joint tortfeasor:

JNOV: See Judgment Notwithstanding the Verdict

Judgment Nothwithstanding the Verdict:
Standards: 29, 44

Judgment on the Pleadings:
Standards: 53
When a court may consider facts outside the pleadings: 53

Judicial bias: 485

Judicial estoppel: 446 (2 of 2), 448, 452, 462
Bringing pre-bankruptcy claim after bankruptcy: 460, 461
Whether settlement causes a judicial estoppel: 507, 510
Whether withdrawal causes a judicial estoppel: 510

Judicial Notice: 53
Of court’s records in related matter; 243

Jurisdiction
Personal
Over people who are not parties in the case: Insurance coverage index 142

Jury Instructions (separate folder and numbering system)
Admissions: 17 (general index)
Breach of warranty: 6
Causation: 1, 2, 3
Comparative negligence: 4, 5
Contributory negligence: See jury instructions/comparative negligence
Damages: 22,23
Wrongful death
Compensatory damages: 7, 8
Conscious pain and suffering: 14, 15, 16, 17, 18
Funeral expenses: 13
Loss of consortium: 10, 11, 12
Medical expenses: 19
Punitive damages: 20
Reasonably expected net income: 9
Failure to object: 62 (general index)
Special verdict forms:
Comparative negligence: 21
Contributory negligence: See jury instructions/special verdict forms/contributory
negligence



Wrongful death
Conscious pain and suffering: 21
Funeral and burial expenses: 21
Loss of consortium: 21
Medical expenses: 21
Punitive damages: 21
Reasonably expected net income: 21

Laches: 526

Landlord/tenant:
Implied warranty of habitability: 404
See property law

Lawnmowers:
Safety statutes: 193

Law of the case doctrine: 440

Leases
Finance leases
Whether terms in finance lease apply to supplier of leased good
California law:
California common law: 551
California Uniform Commercial Code: 551

Legal ethics
Free research service: 316

Legal malpractice:
Liability to non-client if attorney has not explicitly made clear that there is no attorney-
client relationship: 81.
Standard of care: 81

Lemon law
Appeals: 18

Letters Rogatory: See Civil Procedure/Letters Rogatory
Licensing Boards: See Professional Licensing Boards
Life Expectancy Tables: See actuary charts

Lighting:
See Duty/Provide Adequate Lighting



Limitation of Liability
Application to misrepresentation claim: 426
Whether limitation of liability applies to downstream/upstream contract: 426

Loss of consortium:
No recovery unless valid underlying claim: 90

Loss earning capacity: See damages/loss of earning capacity
Lost wages: See damages/lost wages

Malice: 53

Malicious prosecution: 12

Malpractice:
Statute of limitations: See Statute of limitations/malpractice

Maritime law:
Jones Act:
Effect of worker’s comp claims on Jones Act suits: 446, 447, 486, 506, 508, 509,
510,511, 512

Marriage records:
Obtaining: 320

Massachusetts Commission Against Discrimination: See Discrimination/MCAD
Massachusetts Declaration of Rights:
Civil rights action
Against criminal defense attorney

Collateral estoppel: 366

Massachusetts Equal Rights Act:
See Discrimination/Massachusetts Equal Rights Act

Massachusetts Torts Claim Act/Other claims against state entities:
Claims against housing authorities: See housing authorities
Massachusetts Torts Claims Act: 37
Statute of limitations: 386

MCAD: See Discrimination/MCAD

Mechanics: See automobile law

Minimally adequate: 263



See child abuse and neglect/minimally adequate

Misrepresentation (negligent): 68, 197, 387, 388, 477
Actual knowledge of untruth not required: 425
Damages: 425
Elements: 445, 454
Reliance
None where plaintiff did not read documents: 445
Matters not susceptible of actual knowledge: 387, 389
Must be pleaded with particularity: 387
Near privity test: 388

Mitigation of damages: See Damages/duty to mitigate
Mortgage brokers: See Property/foreclosures/mortgage brokers
Motions, generally: See Civil Procedure/Motions, generally
Motion to Amend Complaint: See Amending Complaints

Motion to dismiss: 38
12(b)(6):
Allegations and conclusions of law not to be taken as true: 450
Standards: 58, 72, 180
New federal standards as of 2007: 208, 2 of 2
New Jersey standards after Twombly: 414
New Massachusetts standards as of 2008: 208, 445
Whether pleading “on information and belief” is sufficient: 208, 2 of 2

Motion to vacate: See Vacate, Motion

Motion for a new trial: See New Trial, Motion

Motion for summary judgment: See summary judgment
Motorized bicycle: 475

Motor vehicles: See automobile law

Negligence: 346
Breach of duty: See Breach of duty
Due care: 153
Duty: See Duty
Elements: 90, 135
Fact that accident happened is not evidence of negligence: 139
Foreseeability:



Breach of duty: 350
New Hampshire law: 90
New Jersey law: 481
Proximate cause: 350
Insurance irrelevant to determination of negligence: 160
Motor vehicle negligence: See Automobile Law
New Hampshire law: 117
Reasonable care: 253

Negligent Infliction of Emotional Distress: 12
Negligent misrepresentation: See misrepresentation (negligent)

Negligent security:
See drugs and alcohol/dram shop/negligent security

Nepotism law: 54
Private right of action: 55
Rescission of contract: 58
Standing: 58
Violation of public policy: 58

New Trial, Motion: 7
Additur: 7
Because verdict against the weight of evidence: 7,219
Inconsistent findings by jury: 31, 219
Procedural issues: 8
Requirement for written decision: 10
Standard of review: 219

Notice (of contract violation):
Content of notice: 218

Odometers: See Automobile law/Odometers
Open and obvious danger: 90

Oral Argument

Massachusetts Superior Court: 57
Request made with reply brief: 57

Sample requests:
Superior court:

Summary judgment: 180

United States District Court for the District of Massachusetts

Request made with reply brief: 57



Patient/psychotherapist privilege: See Privilege/Patient Psychotherapist privilege

Permanent injunction:
Sample complaint: 433

Personal Jurisdiction: See Civil Procedure/Personal Jurisdiction
Personal Liability of corporate employees or officers: 28, 33, 59
Piercing the corporate veil: See Disregarding the Corporate Entity

Pleadings:
Binding effect: 333,477

Police records:
Obtaining: 320

Post-judgment interest: See Interest/Post-judgment interest

Post-Trial Motions:
Notice of Motions (form): 32

law: 399
Federal: 399
Does not apply to first mortgages: 399
Massachusetts: 399
Does not apply to property not a principal dwelling: 399

Preliminary injunction:
Irreparable harm:
Emotional distress: 436
Sample complaint: 433
Sample memorandum in support: 549
Sample opposition: 256
Standards: 256, 549

Premises liability: 139, 221

After sale of property: 467
New Jersey law: 467

Assumption of duty under a contract: 136, 221

Car wash liability: 4, 5

Contractors (including their duty to warn of a dangerous condition generally): 222, 232,
233,234,235, 236, 237, 238, 239

Dogbites: See Dogs/dogbites/premises liability

Duty of care of owner or possessor of land: 5, 90
Open and obvious danger: 90



Trespassers: 153
Duty of maintenance contractors: 221
Hazardous condition: 136
Liability depends on control of property: 136, 153

Definition of control: 153
Liability of landowner for negligence of independent contractor: Coverage Index 132
Lighting: 136
New Hampshire law: 117
Open and obvious defect: 139
Slip and falls:

Mode of operation approach: 223

Application to area not next to self-service bin: 223

Privilege:
Attorney client privilege: See attorney client privilege
Patient/psychotherapist privilege: 529
After death of patient: 529
Trade secrets: 77
Work product privilege:
Waiver: 77

Probate actions:
Attorney’s fees: See Attorney’s fees/Probate actions

Probate court:
Jurisdiction: 357

Product Liability:
Breach of express warranty:
Reliance required; 391
Breach of warranty: 380
Privity required: 380
Unreasonable use of product by plaintiff: 134, 391
Causation:
New Jersey law: 481
Contribution: 380
Definition of manufacturer: 467
New Jersey law: 467
Design defect:
Definition of designer: 498
New Jersey: 498
See also product liability/negligent design
Difference between negligence and strict liablity:
New Jersey law: 499, 500
Factory owner who designed or manufactured equipment used in the factory: 467
Failure to warn: 360



Heeding defense: 360, 391
Indemnity
Between negligent distributor/installer and manufacturer: 379, 380
Between non-negligent distributor and manufacture: 391
Where underlying claims have been dismissed: 392
Privity not required: 380
Installer of product:
Strict liability: 523
Liability in negligence of distributor/installer: 379
Liability in negligence of manufacturer: 379
Manufacturer liability where product has been altered: 134
Negligent design: 134, 360
Definition of design, designer: 467
Misuse of a product: 391
New Jersey law:
Heeding presumption (that warning would have been heeded): 482
Occasional seller: 497
New Jersey law: 498, 500

Professional licensing boards:
Jurisdiction over professional who has resigned license: 432, 434, 435
Sanctions
Monetary sanctions: 437
Board of Registration in medicine: 437
Board of Registration of social workers: 437

Promissory estoppel: 68
“Prompt™: 218

Property:
Damages from purchase and sale agreement that fails to list easement: 514
Easements:
Effect of certification of title that does not list easements: 458
Effect of quitclaim deed that does not list easement: 457
Foreclosures: 411
93A violations: 410
Junior mortgagee:
What notice must the sheriff give to junior mortgage-holder: 230
Only mortgagee can foreclose: 411
Sheriff’s sales:
Additional actions purchaser must take after sale: 230
Notice:
Length of time for notice: 230
If auction is continued is new notice required? 230



Right of redemption
Of property owner: 230
Of junior mortgage holder: 230
Strict compliance with statute required: 411
Wrongful foreclosure:
Necessary parties: 410
Landlord tenant law:
Evictions:
Equitable defenses to eviction: 483
One trial system: See civil procedure/one trial system/evictions
Retaliatory eviction: 483
Subsidized housing:
Waiver of tenant’s contribution to rent for financial hardship: 483,
484
Right to notification of possibility of exemption from
miniumum rent: 483, 484
Mortgage brokers:

Liability of lender for wrongdoing of mortgage broker: 466, 474

Licensing: 465
Mortgages:

93 A violations by mortgagor: See consumer protection/mortagee
Ownership interest by spouse in real estate owned by other spouse: 395
Petition to partition: 403

Attorney’s fees from prior case: 403
Registered land:

Exceptions to clear title: 546

Implied or constructive trusts: 546
Other exceptions: 546

Statutory scheme: 546
RESPA: 398

Credit or business or commercial purposes exempted: 398

Requirement for response to request for information: 398
Statute of frauds: 6, 158, 411

Oral modification of time of performance of contract concerning an interest in

land does not have to be in writing: 411

Party to be charged: 6

Purpose is evidentiary: 6
Title search:

Liability for failure to note easement in title search: 458
Transfer of interest in property:

Defect in transfer instrument:

Standing to assert defect: 490
Ten year statute of repose: 490

Requirement that transfer be signed: 490
Trespass: 411

Landlord/tenant: 411



Whether acceptance of deed extinguishes obligations in purchase and sale agreement: 6
Proximate cause: See Causation/Proximate Cause
Psychotherapist privilege: See Privilege/Patient/psychotherapist privilege
Public Contracting: 386
93A: See Consumer Protection/Public Contracting
Requirement of certification of available funds: 386
Public Housing Authorities: See housing authorities
Quantum meruit: 37, 256
Damages: 211, 214
Elements: 445

Quasi-contract:
Elements: 445

Reach and apply: 515
Real estate seller
93A: See Consumer Protection/Real Estate Seller

Fraud: See Fraud/Real Estate

Real estate broker:
Consumer Protection: See Consumer Protection/Real Estate Broker

Real estate law: See Property
Real Estate Settlement Procedures Act: See Property/RESPA
Rear-end collisions: See automobile law

Reasonableness
Question of law: 391

Reckless conduct: 153
Registered land: See Property/Registered land

Removal to federal court:
See Civil Procedure/Removal to federal court

Repair contractor:
Duty to warn of danger: 178, 179



Res judicata: 63
Claim preclusion: 63
Issue preclusion: 63
Applicability of arbitration award: 63
Mainelaw: 486
Relitigating in civil case issue decided in criminal case: 141, 142
Same issue in same case against different defendant: 143

RESPA: See Property/RESPA

Respondeat Superior:
Acts within scope of employment: 183

Restraining orders: 485
Credibility determination: 485
Discretion of judge: 485
Standard for determining visitation with minors: 485
Standard for extending restraining order: 485
Standard for obtaining restraining order 485
Resulting trust: 445, 546
Retirement statutes: 526

Rules of the road: See Automobile Law

Safety standards:
Admissibility: See Evidence/Safety standards

Sales: See Uniform Commercial Code/Sales

Security:
See drugs and alcohol/dram shop/negligent security

Security deposits
Commercial tenants: 39
Availability of 93A claim: 39

Segregated accounts: 351

Service:
Of amended complaint: See Amended Complaint/Service

Service of process: See Civil Procedure/Service of Process



Settlements:
Approval of settlements:
Of a minor: 363
In wrongful death suit: 363
Where worker’s compensation lien is involved: 202
Wrongful death lawsuit: 202
Confidentiality agreements: 202
Damages for late payment of settlement: 471, 472, 473
Settlement agreement:
Breach as 93A violation: 540

Slander: 302, 303
Malice: 303
Privileged: 303
Reckless indifference: 303

Slip and falls:
Snow and ice: 182
Breach of warranty does not apply: 182
Small claims:
Appeals: 39
Attorney’s fees against insurer who transfers to regular civil docket: 445
Snow and ice: See Slip and falls/Snow and ice
Social host liability: See drugs/alcohol
Social security records:
Obtaining: 320
Sole proprietorship: See Business forms/Sole proprietorship
Special verdict forms: See jury instructions/special verdict forms
Spoliation: 368
Prejudice: 368
Remedies: 189
Standard of care:
Expert testimony required to show standard of care: 178, 195
Professional standard of care: 179, 195

Whether standard of care is part of duty or breach of duty: 178

Standing:



By person in bankruptcy with respect to pre-bankruptcy interest: 460, 461

Statute of frauds:
See Property

Statute of limitations:
Adding parties after expiration of statute of limitations: 37
Bonds: See bonds
Claim against commonwealth: 386
Claim against housing authority: 386
Counterclaims: 20
Discovery rule: 268, 404
Appreciable harm: 268
Knew or reasonably should have known: 268
Discrimination: See discrimination/statute of limitations
Fiduricary duty: See fiduciary
Malpractice: 438
Attorney malpractice: 438
Minors, tolling: 290
Substituting parties after expiration of statute of limitations: 37
Tolling because of statement s of defendant: 268
Tort: 125
Which statute of limitatons applies to mixed actions: 438

Statute of repose:

Maine: 449

New Jersey: 449, 525
Actual possession of property: 449
Contribution and indemnity: 449
Improvement to real property: 449, 502, 503

Production machinery: 502, 503, 525

Who is within statute: 449

Virginia: 449
Contribution, indemnity, and contractual indemnity: 449
Equipment or machinery: 449
Who is within the statute: 449

Statutory interpretation: 333
In conjunction with federal statute: 333

Strict liability:
Unreasonably dangerous product: 253

Subpoenas:
Not the equivalent of court orders: 406, 407



Successor Liabilty: 462
Maine law: 462
New Jersey: 462,463, 495, 524

Summary judgment:
56(f): 374
Appeals:
Interlocutory appeal of denial: See Appeals/Interlocutory Appeals/Of Denial of
summary judgment

Standard of review: See Appeals/standard of review/summary judgment
Evidence on summary judgment:
Verified complaint: 538
Expert’s report does not necessarily defeat summary judgment:
New Jersey: 495
Third Circuit: 495
Filing of motions to join:
Federal court: 469
New Jersey federal court: 469
For party with burden of proofF: 480
Lack of knowledge insufficient to oppose: 550
New Jersey federal court rules regarding: 469
Samples:
Federal Court: 117
Massachusetts courts: 90, 98, 197
Opposition: 118
Typically not granted for negligence cases: 222
Standards: 338
federal court: 481
Third circuit: 481, 495
Opposing summary judgment: 498
Superior Court:
Statement of facts:
How to respond if other side fails to comply with rules for statements of

fact: 528
Sureties:
Liability for default on bond: 110
Purpose: 110

Tavern keeper liability: See drugs/alcohol

Taxes:
1031 Exchanges: 350, 351, 383
Control over funds: 383
Effect on client funds of bankruptcy of 1031 companies: 351
Escrow accounts: 351



Segregated accounts: 351
Homes not eligible: 393
Liability for ineligible property: 350
Standard of care: 351
State laws: 351
California: 351, 383
Idaho: 351
Nevada: 351
Vacation homes not eligible: 393, 401
Investment property
Defined: 402
Malpractice:
Damages: See Damages/tax malpractice

Taxi Medallions:
Appeal: 20

Terms of use agreements: See Websites/Terms of Use Agreements
Testamentary capacity: See estate documents/testamentary capacity
Third-party Beneficiaries: See Contracts/Third-Party Beneficiaries
Third-party practice: See Civil Procedure/Third-party practice
TILA: See Truth in Lending Act
Title search: See Property/title search
Tort claims arising from breach of contract: 205
Tortious Interference with Advantageous Business Relationships: 53, 210

Advantageous Business Relationship: 53, 333

Employment relationship: 333

Improper motive or means: 53

Malice: 53
Tortious Interference with Contractual Relations: 53, 131, 132, 468

Causation: 468

Improper motive or means: 53, 468

Interfering with employment contract: 53

Knowledge: 468

Malice: 53

Unlawful intent: 468

Torts:



FElements:

Tracking Order:
Motion to extend: 127

Trade disparagement: 210
Trade names: See Business forms/Trade names

Trade secrets:
93A: See Consumer Protection/Trade Secrets
Privilege: See privilege/trade secrets

Transfer of cases: See Civil Procedure/Transfer of cases

Trespassers:
See Premises Liability/Duty of Care/Trespassers. See also property law/trespass

Trustee process attachment: See Attachments/Trustee process attachment

Trusts:
Attorney conflict of interest: 264
Beneficiary entitled to independent advice: 52
Duty of trustee: 267
Removing a trustee: 371

Trust accounts: 351

Truth in Lending Act: 411
Assignee of loan liable for violations apparent on face of disclosure statement: 411
Creditor: 445
Private right of action:
Federal: 444
Standing: 445
Statute of limitations:
Federal: 444
Massachusetts: 444

Unauthorized practice of law: Insurance index 211
Undue influence: 52, 529

Burden of proof: 52

Definition: 52

Unfair Debt Collection: See Debt Collection



Uniform Commercial Code:

Implied warranties:
Exclusion of warranties: 426, 430
Implied warranty of fitness for a particular purpose: 38
Implied warranty of merchantability: 38
Whether they apply to remote purchaser: 430

Sales:
Definition: 38

Unjust enrichment: 256
Damages: 214
Where benefited party is unaware of work done by plaintiff: 199

Unreasonably dangerous product: See strict liability/unreasonably dangerous product

Usury: 159
Application to transactions other than loans of money or property: 159

Vacate, Motion:
Under Rule 60(b)(6) because attorney lied to client about status of case: 2

Venue: See Civil procedure/venue
Verified complaint: See Civil Procedure/Verified complaint
Vicarious liability: 478

Voting records:
Obtaining: 320

Wage Act: 68, 489

Application to commissions: 68
Definitely determined: 68

Commission
Definition, contrasted to bonus: 69

Damages: 68

Misclassified workers: 489

Right to Sue letter
Who may be sued when not all parties are named in complaint filed with Attorney

General: 65

When it applies: 489

Whether parties can contract away wage act rights: 489
Forum selection clauses: 489

Warranties



Express: See Contracts/Warranties
Implied: See Uniform Commercial Code

Weather records:
Obtaining: 320

Websites:
Terms of Use Agreements: 115, 116
Forum Selection Clauses: 115,116

Willful Conduct: 153
Witnesses: See Evidence/Witnesses

Worker’s Compensation
Dual capacity doctrine: 415
Disfavored in New Jersey: 415
Effect of approved settlement: 511
Effect of worker’s comp claim on Jones Act lawsuit: See Maritime law/Worker’s
comp/effect of worker’s comp suit on Jones Act lawsuit
Exclusivity provision: 164
Business alias: 164
D/B/A: 164
Dual persona theory: 164
Sole proprietorship: 164
Trade name: 164
Lien:
Approval of settlement of tort claim: See Settlements/approval of
settlements/where worker’s compensation lien is involved
New Jersey:
Can sue predecessor corporation if it was not the employer: 414
Switching positions in subsequent suit about whether claimant is an employee; 510

Work product privilege:
See privilege/Work product privilege

Writ of mandamus: 487, 489
Filing deadline: 487
First Ciruit rules: 489
Form of brief: 487
For transfer orders: 489
Where to file: 488

Wrongful Death:



Application of comparative negligence standard: See Comparative
Negligence/Application to Wrongful Death
Breach of contract:
Whether a breach of contract claim for breach resulting in death can be brought
outside the framework of the wrongful death statute: 521, 522
Massachusetts law: 521
National scope research: 521
New Hampshire law: 522
Contributory negligence: See wrongful death/comparative negligence
Comparative negligence: 155, 190
Comparative negligence of decedent: 155
Comparative negligence of beneficiaries of estate: 155
Conlflict of interest of attorney representing estate: 190
Damages: 297
Allocation of damages among statutory beneficiaries and estate: 190
Approval of allocation by probate court: 190
Closing argument: 297
Compensatory damages: 190
Allocation of damages among statutory beneficiaries: 190
Grief, anguish, or bereavement: 190
Loss of consortium: 190
Reasonably expected net income: 190
Conscious pain and suffering: 190
Funeral expenses: 190
Grief, anguish, or bereavement: 298
Intangible damages:
Closing argument: 297
Loss of consortium
For period between accident and death: 228
Medical expenses: 190
Punitive damages: 190
Gross negligence:
Determined as question of law or fact: See Gross
negligence/determined as question of law or fact
Gross negligence:
Determined as question of law or fact: See Gross negligence/determined
as question of law or fact
Proper plaintift: 190
Settlement:
Approval of settlement: See Settlement/approval of settlement/wrongful death
Statutory Scheme: 190



