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INSURANCE COVERAGE OPINIONS INDEX 

  
93A 
 Answer to demand letter: 
  Whether facts admitted are admissible or binding:  246 

Attorneys fees: 
  For nominal damages:  195 
  Method for calculating:  195 
 Bad faith as violation of 93A:  232 
 Breach of 176D as breach of 93A:  See 176D/Breach of 176D as breach of 93A 
 Causation:  194, 251 
 Complaint: 
  Sample:  243 
 Damages: 
  Late, reasonable, rejected settlement offer:  252 
  When there was payment but no judgment in underlying claim:  383 
 Default: 93A 
 Delay in determining coverage:  
  Causation requirement:  245 
 Failure to settle where liability is reasonably clear:  250 
 Failure to use good faith in settling: 253 
 Independent right of action under 176D for violation of s. 11:  85, 117, 119,  
  general index 174 
 Interpretation of insurance contract:  253 
 Joinder of bad faith claim with underlying claim:  See Civil Procedure/Joinder 
 Multiple damages 
  Disjunctive:  250 
  No settlement offer within 30 days: 250 
  Willful or knowing: 250 
 New Jersey law on bad faith:  279 
 No liability for denying coverage where coverage not reasonably clear:  193 
 No liability for plausible but ultimately incorrect interpretation of coverage:  193 
 Requirement for demand letter under s. 11:  85 
 Settlement negotiations: 
  Duty of reasonableness: 
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   Determined in light of plaintiff’s negotiating position:  196 
 Sever and stay:  156 
 Time to respond to a claim: 
  CMR regulations:  194 
 Violating tripartite relationship:  253 
  
176D 
 Application to adjusting companies:   
 Application to MBTA:  192 
 Application to self-insurer:  11, 192 
 Breach of 176D as breach of 93A:  General index 171 
 Damages for breach of 176D:  See General Index 179 
 Independent right of action for violation of 93A, s. 11:  85, 117, 119 
 Liability reasonably clear: 
  Question of fact:  251 

Reasonable investigation:  197 
  
 
Accident: 170 
 Bodily Injury By Accident:  79 
 
Accrual of cause of action:  See statutes of limitations 
 
Acts or failure to act:  254 
 
Actual cash value: 
 Broad Evidence Rule:  See Broad Evidence Rule 
 Texas law:  278 
 
Additional Insured:  58, 61, 62 
 “Any other person with respect to liability because of acts or omissions of the  
  named insured”: 
   Florida:  158 
 Contract Or Agreement In Writing:  58 
 Insured Contract:  52 
 Negligence of additional insured: 
  Various endorsements:  217 
 New York law:  203 
  Duty to defend additional insured:  203 
 “Such Organization”:  86 
  
Additional Provisions:  See Exclusions/Additional Provisions 
 
Adjusters: 
 Attorneys as adjusters:  74, 124 
 Definition of adjuster:  124 
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Requirement of separate adjusters when two insureds on the same loss are 
covered by the same insurer:  237 

 
Advertising Injury:  101 
 Definition of advertising:  270 
 Faxes, unsolicited: 
  New Jersey law:  155 
 Publication: 
  New Jersey law:  155 
 Right of Privacy: 
  New Jersey law:  155 
 Underlying plaintiffs must be injured party:  270 
 
Agent:  
 New York law:  69 

Ownership of insured records, right to renewal after relationship with insurer is 
terminated: 
Massachusetts law:  380 
Ohio law:  380 

 
Allocation among insurers, self-insurers, and periods of uninsurance:  26, 36, 40, 223 
 Amount of malfeasance during each policy period:  37 
 Concurrent Policies:  55 
  New York law:  57 
 Connecticut law: 39 
 Costs of defense allocation:  223 
  Effect of SIRs:  223 
  Massachusetts: 223 
  To insured:  223 
 Duty of good faith owed by lower tier insurer to insurers in layers above it: 
  Illinois law:  206 
 Days on the risk:  37 
 Effect of “other insurance” clause: 223 
 Effect of period of involuntary self-insurance:  40  
 Effect of period of voluntary uninsurance or self-insurance: 40, 223 
 Effect of settlement by one insurer: 36, 37 

Effect of SIR:  36, 40, 223 
 Illinois: 223 
 Massachusetts:  223 

 Equal shares:  36, 163 
 Equitable Contribution:  184, 223 
  Asbestos cases:  184 
  Division of defense costs in equitable contribution claims: 184 
   Costs of in-house counsel:  184 
  Illinois: 223 
  Massachusetts: 184 
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 How an insurer can protect itself while settling:  40  
 Illinois law:  174 
  Consecutive policies: 223 
   Asbestos cases: 223 
   Non-asbestos cases: 223 
  Defense costs: 223 
  Effect of SIR:  See allocation/Effect of SIR/Illinois 
  Equitable contribution:  See Allocation/Equitable contribution/Illinois 
  Targeted tender: 223 
   Applies only to concurrent policies:  223 
   Applies only to construction contracts: 223 
 Intensity of loss in different policy periods:  36 
 Joint and several liability:  39 
 Louisiana law:  40, 41 
 New Hampshire law:  181 
 Massachusetts law:  70, 198, 223, 261 
  Allocation of attorney’s fees: 275 
 Other insurance clauses:  36, 40, 56 
  Texas Law: 161 
 Pro rata:  39, 223 
  Pro rata by days: 223 
  Pro rata by equal shares:  223 
  Pro rata by malfeasance: 223 
  Pro rata by premiums paid: 223 
  Pro rata by time on the risk: 223 
  Pro rata by time on the risk and policy limits: 223 
  Pro rata by years:  223 
 Reimbursement after settlement: 
  Insurer seeking reimbursement from another insurer:  247 
  Insurer seeking reimbursement from insured:  247 
 Stacking:  40, 175, 223 
 Virginia law:  40, 41 
 
All risk policies:  382 
 Reason they were created: 382  
 
Ambiguous phrases in insurance contract:  5 
 
Amending complaint:   See Declaratory Judgment Actions 
 
Anti-concurrent causation:  170, 209, 212 
 
Anti-subrogation Rule:  See subrogation 
 
Antitrust claims:  270 
 Applicable exclusions:  270 
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 Bodily injury and property damage:  270 
 Personal and advertising injury:  270 
 
“Any premises used by you in connection with” insured premises:  See Exclusions/Other 

Premises/“Any premises used by you in connection with” insured premises 
 
Appeals 
 Raising an argument for the first time on appeal:  108, 110 
 Standard of review 
  Federal: 110 
 
Arising out of:  5, 6, 7, 49, 97, 102, 129 
 
Asbestos: 
 Number of occurrences:  181 
 
Assault: 
 Sexual assault:  See Sexual assault 
 
Assault and battery exclusions:  See Exclusions/Assault and Battery 
 
Assignment:   
 Of insured’s claim against insurer to claimant 
 
Attorney-client privilege:  74 
 
Attorneys 
 Acting as adjusters:  74 
 Stealing settlement check:  112 
 Suit by insured against insurer’s corporate or coverage counsel:  123 
 Suit by insurer against insurance defense counsel:  123 
 
Attorneys fees:  See also Declaratory Judgment Actions 
 Small claims transfers for damage to motor vehicle:  268 
 
Auto Exclusion:  See Exclusions 
 
Auto Insurance:  See Motor Vehicle Insurance 
 
Bad faith:  73, 121 
 By breaching duty to defend:   
  California:  157, p. 11; 172 
 By failing to adequately investigate or analyze the value of the claim:  120 
 By failing to settle: 201 
 By hiring incompetent insurance defense counsel:  180 
 By low-balling the value of the underlying claim:  120 
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 By manipulating defense to avoid coverage:  232 
By not defending claim so as not to prejudice other insured:  232 
By not settling within policy limits:  232 

 Pennsylvania law: 170 
 Reinsurer:  146 
 Third party administrator: 146 
 
“Because of”:  See Coverage Agreement 
 
Bodily Injury: 106, 175  
 Bodily Injury By Accident:  79 
 Emotional Distress As Bodily Injury:  84, 175 
 Expected Or Intended:  84 
 Loss of  consortium as bodily injury:  175 
 No injury:  180 
 
Breach of contract (coverage for):  5 
 
Breach of implied covenant of good faith and fair dealing:  See causes of action 
 
Broad Evidence Rule: 
 New York:  213 
 
Broker:  
 Misrepresentation:  170  
 New York law:  69 
 
Business: 
 With respect to the conduct of business:  150 
 
Business Income:  51 
 Calculation of loss:  180 
 
Business Loss Policy:  67 
 
Business Pursuits Exclusion:  See Exclusions 
 
Business Risk Exclusions:  See Exclusions 
 
Causes of action: 
 Wrongful denial of claim: breach of contract, breach of implied covenant of good 
 faith and fair dealing, and statutory causes of action, with prerequisites for  
 bringing statutory claim: 
  Alabama:  210 
  Arkansas:  210 
  Connecticut:  210 
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  Delaware:  210 
  Florida:  210 
  Georgia:  210 
  Louisiana:  210 
  Maine:  210 
  Massachusetts: 210 
  Mississippi:  210 
  New Hampshire: 210 
  New Jersey:  210 
  New York law:  210 
  Pennsylvania:  210 
  Rhode Island:  210 
  Statutes of limitations:  See statutes of limitations/wrongful denial of  
   claim 
  Texas:  210 
  Vermont:  210 
 
 
Cancellation notice: 
 Nonpayment of premium:  See nonpayment of premium/cancellation notice 
 
Certificate of Insurance: 62 
 Errors on certificate of insurance:  16 
 New York law:  59, 60 
 
Choice of Law:  See declaratory judgment actions 
 
Civil Procedure: 
 Joinder of claims: 
   Joinder of claims against insurer with underlying claims: 
   Bad faith claims:  156 
   Federal law: 
    Opposed to joinder:  216 
 
Claim file:  See Discovery/Claim File 
 
Claims Adjusters: 
 Insureds and claimants as third-party beneficiaries of contract between insurers  
  and claims adjusters:  202 
 
Class actions:  See Declaratory judgment/class actions 
 
COBRA:  See general index ERISA/COBRA 
 
Collapse:  209 
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Commence:  See loss or damage commencing during the policy period 
 
Completed Operations Exclusion:  See Exclusions 
 
Concurrent causation:  209 
 
Conduct of business:   See Business/With respect to the conduct of business 
 
Conflict of Law:  See choice of law under declaratory judgment actions 
 
Consent to settle:  See settlement 
 
Construction cases:  See Exclusions 
 Faulty workmanship not an “event”:  148 
 
Construction defect cases:  See exclusions/construction cases 
 
Consumer Protection Act (93A) 
 Complaint: 
  Sample:  154 
 No liability where insurer correctly denied coverage:  12 
 Trade or commerce: 134 
 
Continuous or repeated seepage or leakage of water:  386 
 
Contract Formation:  62 
 
Contract interpretation:  5, 99, 109, 111  
 Argument that contra preferentum (interpreting policy against insurer) should not  
  apply: 157 
 Wisconsin law:  382 
 
“Contractor”:  140 
 
Contract or Agreement: 245  

In Writing:  58 
 
Control of defense: 
 When insurer’s right to control defense attaches:  201 
 
Cooperation 
 Damages for breach of cooperation clause by insured:  122, 180, 200 
 Massachusetts law: 386 
 Virginia law: 41 
 
Corporate Officers:  22 
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Corrosion:  381 
 
Cosmetic damage:  See direct physical loss/cosmetic damage 
 
Coverage Agreement: 
 “Because of”:  139 
 
Coverage Limits: 
 Request for limits: 
  Liability for failure to provide:  175 
 Separate limit for loss of consortium:  175 
 Separate limits for multiple claimants:  175 
 
Cumis counsel: 40 
 Insurer’s right of action against Cumis counsel for inadequate defense:  47 
 Insurer’s right of action against insured for improper defense:  47 
 Louisiana Law:  32, 40, 41 
 Mississippi Law:  32, 40 
 National scope:  32 
 Whether required for potential excess damages:  260 
 
Damages: 
 Change in value due to change in market conditions:  205 
 For insured’s breach of policy conditions:  200 
 
Decay: 386 
 
Declaratory judgment actions: 73 
 Amending complaint:  117  
 Appeals:  See Appeals 
 Assessment of damages:  253 
 Attorneys’ Fees:  82, 100, 104, 127, 130, 198, 253 
  Connecticut law: 
   No attorneys fees in the absence of bad faith:  157, p. 12 
  Recoupment of fees and costs:  See Reimbursement 
  When insurer agrees to defend due to attorney’s efforts prior to filing d.j.  
   action:  169 
 Burdens of proof: 
  For showing coverage:  229 
  For showing exclusion applies:  229 
 Choice of law:  
  Illinois law: 223 
  Louisiana law:  34, 40, 41 
  Massachusetts law:  107, 111, 115, 223, 225, 385, 386 
   Bad faith:  385 
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   Construction defect:  387 
   Property policy:  386 
  Mississippi law:  34, 40 
  New Hampshire law:  225 
  New Jersey law:  279, 385 
   Bad faith:  385 
  New York law:  52 
  Virginia law:  34, 40  
 Class Actions:  
  Commonality of claims: 157 
 Complaint 
  Sample:  168 
 Default judgments:  253 
 Indispensable parties: 63 See also necessary parties 
  Connecticut law: 14 
  Federal law:  14 
  Illinois Law:  14 
  Louisiana law:  34 
  Massachusetts law:   
   Other insurer indispensable party in d.j. action:  153 
  Mississippi law:  34 
  Virginia law:  34 
 Louisiana:  40 
 Mississippi:  40  
 Necessary Parties:  63 See also indispensable parties 
  Connecticut Law: 14 
  Illinois Law:  14 
  Washington Law:  14 
  Louisiana law:  34 
  Mississippi law:  34 
  Virginia law:  34 
 Recoupment:  See reimbursement 
 Ripeness:  201, 202   
  Argument that dj is ripe before underlying verdict: 72, 73 
  Argument that dj is not ripe before underlying verdict:  152  
 Sample complaint:  See declaratory judgment/complaint/sample 
 Service of process: 
  Out of state insurer:  242, regular index 378 
 Settlement of underlying suit:   
  California law: 
   Insurer pays after denying coverage only if underlying suit went to  
    verdict: See settlement/California law 
 Summary judgment:  See Summary Judgment 
 Virginia:  40 
 
Deductibles:  128 
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 How calculated:  146 
 
Default judgment: 
 Effect of 
  Illinois Law:  14 
 
Defective Product:  21 
 
Denial of claim:  See causes of action/wrongful denial of claim 
 Sample letter denying coverage:  226 
 
Deterioration: 386 
 
Direct Action Against Insurer:  98 
 
Direct Physical Loss or Damage:  51, 53, 215, 254, 381, 386 
 Application to airborne contaminants:  220 (2nd) 
 Cosmetic damage:  382 
 When direct physical loss is triggered:  51 
 
Discovery: 
 Claim file:  156, 190, 238, 239, 240, 277 
 
Double recovery:  170 
 
Drop down 
 Louisiana law:  40 
 Virginia law: 40 
 
Duty to defend:  5, 65, 93, 111, 175, 253, 258 
 Attorneys fees for breach:  253 
 California:  172 
 New York law: 
  Additional insured:  See Additional insured/New York law/duty to defend 
 Disregard of advice of counsel as breach of duty to defend:  253 
 Excess carrier:  227 

No requirement to exhaust ultimate net loss or retained limit prior to duty 
to defend arising:  227 

Voluntary defense:  228 
 Incompetent or bad faith defense as breach of duty to defend:  235 
 Settlement actions as breach of duty to defend:  253 

Standards for duty to defend a/k/a comparison test/four corners test/Sterilite test:   
  143, 144, 159 
  Burdens of proof should not be considered:  144 
   California law:  164 
    Bad faith breach of duty to defend:  164 
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  Facts extrinsic to the complaint:  144, 253 
Facts extrinsic to complaint and underlying claim show no 
coverage:  225, 227 

  Test applies to entity seeking additional insured status:   
   Massachusetts:  144 
   National scope:  145 
  Test applies to exclusions:  144 
  When complaint is silent as to facts necessary to determine coverage:  144 
 Triggered by Notice of Responsibility:  17 
 
 
Duty to indemnify:  5 
 Burdens of proof:  143 
 No duty to indemnify where no duty to defend:  7 
 
Duty to settle:  387 
 Where there are defenses to coverage: 387 
 
Efficient proximate cause:  See train of events 
 
Emotional Distress 
 As Bodily Injury:  See Bodily Injury 
 
Employer’s Liability Exclusion: See Exclusions 
 
Ensuing Loss:  132, 254, 261 
 Resulting loss: 386 
  faulty construction:  386 
 
Equitable Contribution:  See Allocation/Equitable Contribution 
 
Estoppel: 
 From counterclaims:  75 
 From denying coverage:  48, 248 
  Louisiana law:  66 
 
Et al:  58 
 
Event:  148 
 
Examination under oath:   
 Refusal of insured to cooperate:  193 
 
Excess Insurance: 
 Duty to defend:  See Duty to defend/excess carrier 
 Excess carrier’s right of action against attorney’s hired by primary carrier 
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  Louisiana law:  46 
 Excess carrier’s right of action against primary carrier:  42 
 Follow form excess carrier not bound by primary carrier’s settlement agreement:   
  147 
 Necessity for horizontal exhaustion: 
  Illinois law:  174 
 Primary carrier’s duty of good faith to excess carrier:  
  Louisiana law:  44 
 “This insurance”:  58 
 
Excess judgment: 
 Insurer required to pay if it failed to settle:  233 
 
Exclusions 
 93A demages: 387 
 Additional Provisions treated as exclusions:  144 
 Asbestos:  387 
 Assault and battery:  193 
 Assumption of liability in a contract:  162 
 Auto Exclusion: 106, 175 
 Bodily injury to you or an insured:  175 
 Business Pursuit:  1, 84, 134, 175 
  Definition of “Professional Services”:  134 
  Real estate transactions:  134 
  Trade, profession or occupation:  134 
  :  110 
 Claims covered under another policy:  30 
 Completed Operations:  106 
 Construction cases:  42, 107, 108, 111, 129, 133, 387 
  “Are performing operations”: 387 
  Construction defect as occurrence:  139, 141, 162, 387 
  Construction defect as property damage:  139, 387 
  “Is performing operations”: 136, 137, 162 
  Product Completed Operations Hazard:  387 
  Property damage as occurrence:  162 
  Subcontractor endorsement (requiring subcontracts with indemnity and  
   insurance provisions): 388 
  Texas law:  181 
  “That particular part of property”: 136, 387 
   Incorrectly performed work:  137 
  “That particular part of property on which operations are being   
   performed:”: 140, 387 
  “That particular part of propertythat must be restored, repaired or   
   replaced”: 387 
  Time of occurrence in property defect case:  162 
  “Your product” 
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   Building constructed on land:  136 
   Construction is not real estate: 387 
  “Your work exclusion”:  387 
 Damage to Property:  133 
 Damage to Work:  133 
 Employer’s Liability:  52 
 Expected or intended:  162, 387 
  Construction defects:  387 
  Disregarding corporate veil:  387 
 Exterior work exclusion:  387 
 Faulty or inadequate design, construction, renovation, maintenance, etc.:  386 
 Flood:  131, 170, 171 
  Canal breach caused by human error:  170 
  Storm surge damage:  170, 180 
  Wind damage:  170 
 Freezing:  209 
 Insured Contract:  See Insured Contract 
 Intentional Acts:  4 
 Intentional Violation of a Penal Law:  38 
 Liquor Liability:  193 
 Other premises:  177 
  “any premises used by you in connection with” insured premises:  177 
 Other Property:  175 
 Owned Property:  91, 93, 109 
 Ownership Or Use Of A Motor Vehicle Owned, Operated, Or Rented:  84 
 Penal statute: 170 
  New Jersey law:  155 
 Personal Conduct:  146 
 Pollution exclusion:  See pollution exclusion 
 Professional Services:  132, 227 
  Interplay with Products Completed Operations Hazard:  See Products  
    Completed Operations Hazard 
  See also Exclusions/Business pursuit 
 Property damage for property owned by you:  215 
 Provisions:  See Exclusions/Additional Provisions 
 Punitive damages:  170 
  Punitive, treble or exemplary damages:  387 
 Roofing limitation:  387 
 Surface water: 209 
 Temperature:  209 
 Work:  129 
 Your work:  129, 133 
 Voiding policy:  108 
 Water damage:  209, 386 
  Does not apply to ice:  209 
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Expected Or Intended:  84, 245 
 Employer:  245 
 
Extended business income:  51 
 
Failure to act or decide:  386 
 
Failure of insurer or agent to provide specific coverages insurer wanted to purchase: 
 Massachusetts law:  216  
 New York law: 216 
 
Failure to settle:  See Bad faith/failure to settle 
 
Faulty or inadequate design, specifications, workmanship, construction, etc.:  255, 386 
 If it met the standard of care at the time the work was done:  255 
 
Faxes, unsolicited: 170 
 New Jersey law:  155 
 
Fidelity policies:  221 
 
Film finance risks:  
 New  York:  157 
  Other countries: 157 
 
Fire Insurance: 
 Reference Proceedings:  219 
  Referees can distinguish between policy provisions:  266 
  Sample demand for reference proceeding:  262 
  Statute of limitations:  269, 272, 276 
  Whether court reporter can be used over objection of one party:  265 
 
 
Flood: 
 Definition of flood: 386 
 Flood Insurance:  208 
 
Frozen pipes:  271, 274 
 
Genuine Pursuits Doctrine:  2 
 
Hammer clause:  See settlement 
 
Heating oil:   
 See pollution exclusion/heating oil 
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Hidden defects: 386 
 
History of insurance:  382 
 Development of all risk policies:  382 
 Forcing litigation over coverage issues:  382 
 Poor drafting of policies:  382 
 Why legislation regulating insurers was passed:  382 
 
Household Member:  113, 225 
 
Hurricane litigation:  170, 171 
 
Ice and snow damage issues:  209 
 
Illusory coverage:  218 
 
Implied coinsurance:  390 
 
Indispensable parties:  See Declaratory Judgment 
 
Innocent Insured Doctrine:  183 
 
Innocent spouse provision:  See Innocent Insured Doctrine 
 
Inspections: 
 Coverage for negligent inspection:  182 
 
Insurance Application: 
 Ambiguous questions on application:  184 
 Duty to provide information that was not requested by insurer:  184 
 Duty to supplement information:  184 
 Misrepresentation on application:  184 
  Intent to deceive required:  184 
 
Insurance contract interpretation:  5, 258 
 
Insurance defense counsel:  65 
 
Insured:  225 
 Severability clause:  245 
 
Insured Contract Clause:  2, 52 
 
Intended Or Expected:  106 
 
Intentional Acts: 
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 As occurrence:  See Occurrence 
 Inability to form requisite intent:  175 
 
Intentional Act Exclusion:  See Exclusions 
 
Interpretation of Contract:  See Contract Interpretation 
 
Intervention: 
 Whether underlying claimant can intervene in coverage action between insured  
  and insurer:  151 
 
Jet skis: 
 As watercraft:  218 
 
Joinder:  See 93A/Joinder 
 
Katrina litigation:  See Hurricane litigation 
 
Known Loss Doctrine:  17, 103, 105, 386 
 
Laches:  21 
 
Land:  215, 381 
 
Late Notice: See Notice/Timeliness 
 
Latent defect:  381, 386 
 Whether construction defect is a latent defect: 386 
 Whether design defect is a latent defect: 386 
 
Lead Poisoning:  92 
 
Leased property 
 Insurer’s obligation to provide insurance as stated in lease:  114 
 
Legal fees:  See declaratory judgment actions 
 
Liens: 
 Obligation to investigate child support liens before paying settlement:  214 
 
Limits:  See Coverage Limits 
 
Liquor Liability exclusion:  See Exclusion/Liquor Liability 
 
Loss Of Consortium:  106 
 As Bodily Injury:  See bodily injury 
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 Separate Limit:  See Coverage Limits 
 
Loss of Use:  See Period of Restoration 
 
Loss or damage commencing during the policy period:  386 
 
Matching undamaged materials to replaced damaged materials: 386 
  
Medical monitoring costs:   180 
 
Millers:  217 
 
Mold:  
 Limited mold endorsement: 386 
 Mold exclusion: 386 
 
Motor Vehicle Insurance:  81 
 Bonds—duty to defend beyond limits of bond coverage:  11 
 Definitions of coverage:  23, 24 
 Exclusions 
  Public or livery conveyance:  260 
 Guest occupant:  11, 13 
 MedPay: 
  Insurer’s right to subrogation:  257 
 Public or livery conveyance:  See public or livery conveyance 
 Rental cars:   
  Coverage under personal auto policy: 191 
 Salvage:  See Motor Vehicle Insurance/Total loss 
 Self-insureds:  11 
 Total loss/salvage:  263 
 
Multiple Claimants: 
 Separate limits:  See Coverage Limits 
   
Necessary Parties:  See declaratory judgment 
 
No Action clause:   
 Waiver:  72, 102 
 
No Admission Of Liability Clause: 
 Damages for insured’s breach:  122, 200 
 
Nonpayment of premium: 
 Cancellation notice: 
  Life insurance:  267 
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Non-waiver agreement: 
 Settlement:  See Settlement/non-waiver agreement 
 
Notice: 175 
 Claims made policies: 
  New Jersey: 279  
 Prejudice:  387 
 Timeliness:  78, 83, 84, 210 
  Alabama:  210 
  Arkansas:  210 
  California law:  146 
  Connecticut:  210 
  Delaware:  210 
  Florida:  210 
  Georgia:  210 
  Louisiana:  210 
  Maine:  210 
  Massachusetts law:  115, 162 p. 21, 210, 386, 387 
   Prejudice: 387 
  Mississippi:  210 
  New Hampshire: 210 
  New Jersey:  210, 279 
  New York law:  115, 146, 210 
  Pennsylvania:  210 
  Rhode Island:  210 
  Texas:  210 
  Vermont:  210 
   
Occurrence:  17, 42, 90 
 Asbestos:  See Asbestos 
 Construction defect as occurrence:  See exclusions/construction cases/   
  construction defect as occurrence 
 Faxes, unsolicited 
  New Jersey law:  155 
 Intentional Acts:  175 
 Negligent construction not occurrence until actual damage:  135 
  Damage manifests itself prior to policy period:  387 
 Property damage as occurrence:  See exclusions/construction cases/property  
  damage as occurrence 
 Sexual Abuse As Occurrence:  84 
 Storm as occurrence:  136, 138 
 Time of occurrence: 135 
  See also exclusions/construction cases/time of occurrence in construction  
  defect case 
 
Ordinance or law exclusion:   
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 For work that needed to be done regardless or ordinance or law: 381 
 
Other Insurance Clause:  10, 102 
 See also:  Allocation 
 
Other premises:  See Exclusions/Other premises 
 
Out of state exposure:  15 
 
Owned Property Exclusion:  91 
 
Ownership, Maintenance, Or Use:  106 
 
Penal statute:  See exclusions:  Penal statute 
 
Period of Restoration:  51, 68 
 Shortest time required to repair or replace the damage:  256 
 
 
Personal Injury Coverage:  12, 99, 106 
 
Personal Injury Protection:  See PIP 
 
Physical:  382 
 
Physical damage:  382 
 
Physical loss:  382 
 
PIP:  176 
 Arbitration: 
  For Fraudulent claim:   
   New Jersey:  181 
   New York:  181 
 Exemption from tort liability/lack of exemption: 176 
 Intercompany reimbursement:  176 
 Interplay with out-of-state insurance:  88 
  Interplay with South Carolina law:  87 
 Offset:  176 
  Application to one not insured by Massachusetts policy:  176 
 Subrogation:  54, 176 
 
Policy conditions: 
 Cooperation clause: See cooperation 
 Insured’s breach: 
  Damages:  See Damages/For insured’s breach of policy conditions 
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 No admission of liability:  See no admission of liability 
 
Pollution Exclusion:  12, 91, 99, 105 
 Connecticut law:  80 
 Contaminants, definition: 132 
 Governmental Claim:  17, 20 
 Heating Oil:  95, 127, 170, 173, 215, 381 
 Homeowner’s policy:  175 
 Hostile Fire Exception:  17 
 Ongoing Contamination:  91 
 Pollutants, definition:  132 
 Scope:  181 
 Sudden and accidental: 132, 381 
 Train of Events:  96, 99, 127 
 Useful Product:  17 
 Welding fumes:  181 
 
Premiums 
 Affecting Coverage: 7, 49 
 
Pressure or weight of water:  254 
 
Pride clause:  See settlement 
 
Privilege 
 Insurer’s duty to divulge claims file to insured:  116 
 
Products Completed Operations Hazard: 129, 160 
 Interplay with professional services exclusion:  160 
 
Products Hazard Coverage:  180 
 
Professional services:  See Exclusions/Professional Services 
 
Reference proceedings:  207 
 93A multiple damages after reference proceeding; 259 
 
Professional Services:  See Exclusions/Business Pursuit 
 
Professional Services:  See Exclusions 
 
Property Damage: 
 As occurrence:  See exclusions/construction cases/property damage as occurrence 
 Loss of use:  129 
 Undamaged property:  135 
 Water damage:  129 
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Protective orders:  392 
 Non-sharing protective orders: 392 
 
Provisions:  See exclusions/additional provisions 
 
Public adjusters: 
 Laws and regulations and unauthorized practice of law: 
  Alabama:  211 
  Arkansas:  210 
  California:  221 
  Connecticut:  211 
  Delaware:  211 
  Florida:  211 
  Georgia:  211 
  Louisiana:  211, 221 
  Maine:  211 
  Massachusetts: 211 
  Mississippi:  211 
  New Hampshire: 211 
  New Jersey:  211 
  New York law:  211 
  Pennsylvania:  211 
  Rhode Island:  211 
  South Carolina:  221 
  Texas:  211 
  Vermont:  211 
 
Public or livery conveyance:  273 
 
Rain, snow, sleet or ice limitation: 386  
 
Recalls:  160 
 
Recoupment:  See reimbursement 
 
Reference proceedings:  See Fire Insurance/Reference Proceedings 
 
Reimbursement: 

Of defense costs: 384 
For defense costs after an insurer wins a declaratory judgment action 

based on the allegations of the complaint:  149 
For defense costs after an insurer wins a declaratory judgment action 

based on extrinsic facts:  149 
For defense costs after insurer wins declaratory judgment finding no duty 

to defend. 
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For defense costs for non-covered claims where some claims are covered:  
149 

New Jersey law:  279 
 Of indemnity payments:  75, 384 
 
Rental cars: 
 See Motor Vehicle Insurance/Rental Cars 
 
Replacement cost value: 
 Texas law:  278 
 
Reservation of rights:  175 
 Coverage for entire claim even if a portion of the claim is not within the policy: 
  Virginia law:  35, 40 
 Insured’s right to select counsel:  175 
 New Jersey law:  279 
  Insured must expressly assent for insurer to provide defense under   
   reservation of rights:  279 
  Insured must reserve rights within a reasonable time, even prior to claim  
   being made:  279 
  Letter must be specific with respect to what rights are reserved:  279 
 Revocation by insured of acceptance of reservation of rights:  220 
 Sample reservation of rights letters 
  Admired by MGT:  165 
  Drafted by me:  166 
 
“Residence”:  234 
 
Resident of household:  See household member 
 
Respect to the conduct of business:  See business/With respect to the conduct of business 
 
Resulting loss: See ensuing loss/resulting loss 
 
“Resume”:  67, 68 
 
Retrospective premiums:  222 
 Cause of action against insurer for bad faith settlement of underlying claim: 
  Illinois:  222 
  Massachusetts: 222 
 Cause of action against insurer for inflated defense costs:  224 
 Defense costs as part of retrospective premiums:  224 
  Illinois:  224 
  Massachusetts:  224 
 Illinois: 222 
 Massachusetts:  222 
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 Relationship to whether policy is excess: 222 
 Sample retrospective premium endorsements:  224 
 
Right of privacy:  170 
 
Ripeness:  See declaratory judgment 
 
Risk of direct physical loss:  386 
 
Road Closures:   
 Coverage under property insurance: 150 
 
Sanctions: 
 Insurer’s liability for court sanctions assessed against insured:  180 
 
Seepage or leakage of water: 254 
 
Self-Insured Retention:  128 
 Can insured avoid paying SIR if loss spans more than one policy period?  33 
 Effect on allocation across policies:  36 
 Effect of insured’s bankruptcy:  28 
  Virginia law:  35 
 Effect of insured’s failure to pay SIR:  29 
 Effect of SIR on other policies on the risk:  33 
 Insured’s duty to defend: 43 
 Insurer’s right of action against insured for failure to properly defend or settle:  45 
 Insurer’s right of action against insured’s attorneys:  43 
 Interplay with equitable contribution doctrine where more than one policy period  
 is on the risk:  33 
 Payment of SIR by promissory note:  27 
  Louisiana law:  40  
 Privilege 
  Insurer’s duty to divulge settlement negotiations to insured:  116 
 What constitutes payment of an SIR?  27 
  
Self-insurer 
 Duty to settle:  11 
 
Series of Incidents/Single Incident:  40 
 Mississippi Law:  25 
 National Scope Law:  25 
 Virginia Law:  35 
 
Service of process: 
 On out of state insurers:  244 
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Settlement 
 Bad faith by insurer in low-balling settlement value:  120 
 California law: 
  Insurer pays after denying coverage only if underlying suit went to   
   verdict: 204 
 Court approval:  76 
 Consent to settle clause:  See Settlement/Hammer clause, 77 
 Duty of lower-level insurer to act in good faith with respect to insurers in layers  
  above it to engage in meaningful settlement negotiations: 
   Illinois law:  206 
 Duty to settle within policy limits if there is a reservation of rights:  220 (1) 
  Exposure of insurer if it fails to settle:  220 (1) 
  Rights of insurer against insured after settlement:  220 (1)   
 Duty to settle without obtaining a release if liability is reasonably clear:  11, 19 
 Effect of attorney stealing settlement check:  112 
 Effect of settlement by primary carrier on excess carrier: 
  Louisiana law:  40 
 Excess carrier not bound by primary carrier’s settlement:  See Excess   
  Carrier/Follow Form 
 Expedient:  Requirement to settle where policy states insurer may settle when  
  deems expedient: 142 
 Good faith requirement:  236 
 Hammer clause:  76, 77 
  Insurer’s right to refuse to assent to settlement: 
   New Jersey law: 170 
  When insurer refuses to divulge all settlement terms:  116 
 How an insurer can protect itself while settling:  40, 41 
 “Legally obligated to pay:  236 
 Liens:  See liens 
 No duty to advance partial payment of a claim:  391 
 Non-waiver agreement: 
  Samples: 
   Insured paying settlement before coverage determined:  241 
 On behalf of one insured but not another insured: 249 
 Paying policy limits but not getting release:  175 
 Pride clause:  See Settlement/Hammer clause   
 Reasonableness:  76 
 Refusal by insurer to settle resulting in excess judgment:  160, p. 12 
 Whether one insurer can settle separately when other insurers are on the risk: See  
  Allocation 

Who (insurer or insured) decides whether to settle a case within deductible?: 221, 
236 

 
Sever and stay:  See 93A/sever and stay 
 
Sexual Abuse:  84, 245   
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Shareholders:  22 
 
Single Incident/Series of Incidents:  See Series of Incidents 
 
Small Claims: 
 Attorneys fees:  See Attorneys fees/ Small claims transfers for damage to motor  
  vehicle  
 
Specified cause of loss: 386 
 
Stacking:  See Allocation. 
 
Standard of Review 
 Federal:  5, 6 
 
Standing:  18 
 
State guarantee funds:  174 
  
Statutes of limitations: 
 Limitations period following reference proceeding: See Fire Insurance/Reference  
  proceedings/statute of limitations 
 No policy can provide limitations period of less than two years:  276 
 Policy limitations period: 
  Contract statute of limitations subsumed by policy limitations period:  386 
  Discovery rule does/does not not apply: 386 
  Policy limitations period does not apply to bad faith claims:  276, 386 
 Wrongful denial of claims (statutes for cause of action and accrual of cause of  
  action): 
  Alabama:  210 
  Arkansas:  210 
  California law:  146 
  Connecticut:  210 
  Delaware:  210 
  Florida:  210 
  Georgia:  210 
  Louisiana:  210 
  Maine:  210 
  Massachusetts law:  115, 162 p. 21, 210 
  Mississippi:  210 
  New Hampshire: 210 
  New Jersey:  210 
  New York law:  115, 146, 210 
  Pennsylvania:  210 
  Rhode Island:  210 
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  Texas:  210 
  Vermont:  210 
 
 
Storm:  See occurrence 
 
Subprime mortgage crisis: 
 D&O insurance:  174 
 
Subrogation:  54 
 Anti-subrogation rule:  177 
 PIP:  54 
 Subrogation claims against tenants: 
  Connecticut law:  177 
  Massachusetts law:   
   Commercial tenants:  177 
   Residential tenants: 177 
 Uninsured Motorist Subrogation:  54 
 
“Such Organization” 
 In additional insured clause:  86 
 
Sudden and accidental:  215 
 See also pollution exclusion 
 
Summary judgment:   
 Interpretation of insurance contract appropriate for summary judgment: 5 
 Standards 
  Federal:  102 
 
Super-Escape Clause:  9 
 
Surety bonds 
 Not insurance:  11 
 
Surface water:  See Exclusions/Surface Water 
 
Suspension of Operations:  53, 64 
 
“System”:  386 
 
Targeted tender:  See Allocation/Illinois/Targeted tender 
 
Third Party Administrators: 
 Claims against TPA by insured:  72 
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“This insurance” :  58 
 
Timeliness:  See Notice/Timeliness 
 
Title insurance:  178 
 Damages for breach of policy:  179 
 Establishing the interest of this insured: 179 
 Establishing the interest of the insured “in a reasonably diligent manner:”  179 
 
Train Of Events:  12, 96, 99, 381, 386 
 
Triggers of coverage:  50, 223 
 Illinois law:   
  Asbestos cases: 223 
 Louisiana law:  40, 41 
 Massachusetts law:  71, 223, 261, 275 
 Virginia law: 40 
 
Tripartite relationship:  253 
 
Typographical Errors In Policy:  146 
 
Umbrella Coverage:  See Excess Insurance 
 
Underinsurance 
 Household member with similar coverage:  89 
 Prejudgment interest in arbitration:  3 
 
Uninsured Motorist 
 Subrogation:  54 
  Interplay with South Carolina law:  87 
 
Underwriting:  126 
 
Use of all reasonable means to save and preserve the property: 386 
 
Valued policy law: 
 Florida: 
  Interplay with ordinance or law provisions: 278 
 Louisiana:  171 
 Texas:  278 
  Definition of total loss: 278 
  Constructive total loss: 278 
  Interplay with ordinance or law provisions: 278 
 
Vendor’s endorsements:  229, 230, 231  
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 Massachusetts law: 229, 230 
 National scope research:  229, 230, 249 
 
Your work:  129 
 
Waiver 
 Of counterclaims:  75 
 Of coverage defenses:  65, 72, 94, 248 
  As a result of bad faith by insurer:  118 
 
Watercraft: 218 
 Jet skis:  See jet skis 
 
Water damage:  See exclusions/Water damage 
 
Water infiltration: See property damage 
 
Wear and tear: 386 
 
Weather conditions: 386 
 
Weight of ice and snow:  209 
 
Who Is An Insured:  106 
 Burden of proving that someone is an insured under a policy:  See insured 
 
With respect to the conduct of business:  See business/With respect to the conduct of 
business 
 
Wrongful Eviction:  38 


